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EXAMPLES OF CONVENTION 
IN THE POETRY OF ABU NUWAS 


My intention is to approach Abu Nuwas’s poetic practice 
by examining some aspects of his use of conventions. Such an 
approach recommends itself because convention is perhaps the 
most striking thing about medieval Arabic verse, and it is also 
our major stumbling block in getting at the poetry in it. I 
chose Abu Nuwas for this study because I think he is the best 
poet of his period, and consequently the kind of poetic control 
he can achieve can also best illustrate the possibilities of the 
techniques used by the moderns in general ( 1 ). 

The discussion will center on the relations between conven¬ 
tion and invention, keeping in mind that these relations may 
often turn out to be the greater part of the invention itself. 
I shall analyze examples of three types of convention: 1) figures 
of speech (i. e. where the mold is conventional although the 
contents vary); 2) stock motifs used in structurally functional 


(1) The printed texts of the diwan are imperfect, and I have not seen the 
manuscripts. Still, to judge by E. Wagner’s numerous literal translations from 
manuscripts (in his Abu Nuwas , Wiesbaden 1965), the texts of most major poems 
seem reliable enough not to render the critic’s work wholly useless. (There are 
some minor differences of translation between the book and citations of text 
below). The importance of lesser recensional variations too seemed decreased 
by the nature of this essay, which hopes to contribute to a critique of convention 
in Arabic verse, and only then to a critique of Abu Nuwas. Page references are 
made to the Beirut 1962 Diwan Abl Nuwas (abbr. Diwan), to Ahlwardt, Diwan 
des Abu nowas, Greifswald 1861 (abbr. Ahlwardt), and to Wagner, op. oil. 
(abbr. Wagner). I have had no occasion to cite Der Diwan des Abu Nuwas, pt. I, 
ed. Wagner, Wiesbaden 1958. 
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ways, especially as beginnings of poems, transitions and codas; 
3) conventional descriptions with no immediate structural 
function in individual poems. 


1 

An example of intricate stylistic play based on antitheton 
(the use of contrasting terms) is provided by the following 
short poem: (*) 

sa-u*tlki r-rida wa-amutu gamman 

wa-askutu la ugimmuki bil-*itabi 
'ahidtuki marratan tanwlna wasll 

wa-anti 1-yauma tahwaina gtinabl 
wa-gaiyaraki z-zamanu wa-kullu §ai’in 

yasiru ila t-tagaiyuri wad-dahabi 
fa-in kana s-sawabu ladaiki hagrl 

fa-'ammaki 1-ilahu *ani s-sawabi 
I shall give you contentment and die of grief. I shall be silent, not 
grieving you by reproaches. / I knew you once when you desired our 
union, but today you desire to avoid me. / Time has changed you, 
but then, everything tends towards change and passing away. / But, 
if in your opinion the right course of action is to break up with me, 
may God blind you to the right course. 

The first line, based on a clear contrast although not an 
exact antitheton, deals with the motif of the lover’s willingness 
to suffer at the hands of the beloved. The second line gives us 
a kind of backdrop to this, in highly structured form, relying on 
both antitheton and the use of parallel syntax in the two half 
lines. This much is simple enough, but one notices that the 
line contains subtle shadings past the basic contrast. Firstly, 
the morphological agreement between the two verbs is deceptive: 
tahwaina is present, but tanwlna wasll is a circumstantial clause 
to a past action. The grammatical sleight of hand by which the 
isocolon is achieved reinforces the contrast of present and 
conjured up past. Secondly, the associations in the two verbs 
for desire substantiate the contrast. If tahwaina brings to 
mind hawa, the passion now in recollection, the choice of the 
verb tanwlna turns out to have been ominous when the reader 


(1) Wafir. Dlwarty p. 56 ; Wagner, p. 316. In the Beirut 1965 edition of his 
poems, this quatrain is attributed to al-* Abbas ibn al-Ahnaf (p. 50). 
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gets to igtinabl . At that moment the other root meaning of 
nawa, namely that of departure (as commonly used in the naslb- 
tradition), joins in the mind the surface meaning of wish, 
desire. ( x ) The elegant play of parallels and contrasts, under 
the force of these associations, becomes an insinuation of the 
immanence of the second half line in the first. 

What was insinuation in the second line becomes explicit 
theory in the third. The greater part of that line consists in 
a statement of a general rule, that is, it is a gn5me, which is 
a figure common in Arabic poetry from the earliest period on. ( 1 2 ) 
At the most immediate level, the maxim wa-kullu sai'in... 
weights the main statement (gaiyaraki z-zamanu) with the 
predictability of occurrence which common sense likes to 
ascribe to the workings of a natural law. In fact, however, 
the maxim takes in more than the change it documents: besides 
tagaiyur , it includes dahab , passing away. We have an incom¬ 
plete proportion in the line: [You have been changed]: [All 
things change] = [x]: [All things pass out of existence]. Morta¬ 
lity is introduced by subterfuge, by a double take. We would 
wish to apply dahab to the emotions in question, but the grammar 
forces us back to the proportion waiting to be solved, and to the 
pronoun you. At first we may think that we have been simply 
tricked into a pleasurable melancholy, but the last line makes 
further, exact use of this parallel between the transience of 
man and his emotions. It takes the claim of the third line to 
speak with the force of natural law, and attempts to impugn it. 
This final line contains no formal antitheton, but it is contrary 
to the basic statement in line one (in fact it takes back the 
promise that was made there) and it is paradoxical for it to 
come right after the theory expressed in line three. May God 
blind you to the right course —the line contains its own paradox. 


(1) There is in fact a tradition of hawa and nawa used in conjunction for love 
and separation. Gf. Magnun Laila, Dlwan, Cairo 196-, Nos. 101 and 144. 

(2) In our poem built on contrasts and contradictions, it will add to the function 
of the third line if we think of the gnOme as it is described in the Kitab naqd as-si'r , 
as a means to eliminate doubts or contradictions. (Gf. The Kitab naqd al-sVr 
of Qudama b. Qa'far al-Katib al-Bagdadi, ed. S. A. Bonebakker, Leiden 1956, 

p. 81). 
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In these ways, the last line does form a kind of antitheton that 
extends over the entire quatrain. 

If the third line gives premonitions of resignation, the fourth 
surprises us by reaching out after the straw of paradox. Conse¬ 
quently, the poem leaves us not with the poise of resignation 
or of true hope, but with unresolved contradiction. Carrying 
out the proposal of the first line is certainly no longer possible. 
We see now that polarity is not an accidental decorative device, 
a mere schema lexeos, but the basic schema for the perception of 
reality in the poem. ( x ) 


(1) In European poetry and rhetoric, there is an unbroken tradition of the 
device of antitheton as well as of less formal polarities serving as modes of poetic 
experience. Longinus ascribes much of the beauty of Sappho’s ode to Anactoria 
to a felicitous combination of contradictory experiences (Section 10). In 
Baroque literary theory, we have Graci&n’s program: concordar los extremos repu- 
gnantes (Agudeza g arte de ingenio, Discurso VIII). In Arabic, 'Abdalqahir 
al-Gurgani says that the most admired works of art are those which harmonize 
widely different parts. { Asrar al-balaga, Istanbul 1954, p. 136). Concerning 
modern poetry, Hugo Friedrich has written of the use of metaphor for the irreale 
Vereinigung des dinglich und logisch Unuereinbaren (Die Struktur der modernen 
Lyrik, Hamburg 1956, p. 12). On schemas for the perception of reality, cf. 
E. H. Gombrich, Art and Illusion , New York 1961. For polarity as a way of 
looking at the world in the literature of the European Baroque, cf. L. Spitzer, 
Linguistics and Literary History, Princeton 1967, p. 118 (on Racine). 

It is a thorny question just how much of a correspondence it makes sense to 
establish between the poetic predilection for contradictions, and antitheses in 
other workings of the mind. Discussing the use of antitheton before Gorgias, 
Eduard Norden says this: ( Die antike Kunstprosa , Leipzig 1915, vol. I, p. 25) 
Es kam hinzu, dass den Griechen eine ausgesprochene Neigung zu antithetischer 
Gegenilberstellung der Gedanken angeboren war ... Whatever its worth, such 
inclination can be easily documented for many literati of the Abbasid period. 
An example is the discussion of Abu l-'Atahiya’s theories of origins in Agani 
3: 128. On the relevant question of possible Manichean influences on the poet, 
see G. Vajda, « Les zindiqs en pays d’Islam au debut de la periode abbaside», 
Rivista degli Studi Orientali 1937, vol. XVII, p. 219. Gahiz, as a Mu'tazilite, 
is interested in such discussions of opposites, cf. Hayawan, Cairo 1966, vol. V, 
pp. 40 et passim. 

The extent to which unresolved polarity forms part of the conceptual framework 
in the Abu Nuwas poem is shown by comparison with a poem similar in many 
ways: Pushkin’s I have loved you... (Ya vas lyubil..., in The Oxford Book of Russian 
Verse, Oxford 1948, p. 60). Pushkin’s poem too deals with a love nominally given 
up. It moves from a last bit of hope in the will-o’-the-wisp of the enjambment at 
the end of the first line: I have loved you. Love perhaps still / Has not been completely 
extinguished in my soul... on to the main statement in line three, which parallels 
the opening line in sa-u'tlki r-rida: But may it no longer trouble you , / I do not 
want to cause you grief in any way. Finally, after a description of the passions 
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A charming description of a bathing woman (nadat f anha 
l-qamlsa...) has been ascribed both to Abu Nuwas and to Ibn 
al-Mu*tazz. Judging by its style, Ibn al-Mu'tazz is the more 
likely author, (*) but I adduce it here as a particularly straight¬ 
forward and good example of a poem where rhetorical patterns 
go hand in hand with the perception of reality. The poem 
balances parallelisms and contrasts, moving from the tranquil 
idyll of the bathing woman to a disruption caused by someone 
surreptitiously observing her. She notices him in line five, 
up to which point the verse is controlled by statements of paral¬ 
lels: 

(1) nadat *anha l-qamlsa li-sabbi ma’i 

fa-warrada xaddaha fartu l-haya’i 

(2) wa-qabalati 1-hawa’a wa-qad ta'arrat 

bi-mu*tadilin araqqa mina l-hawa’i 

(3) wa-maddat rahatan kal-ma’i minha 

ila ma’in ‘atidin fl ina’i (*) 

“She stripped off her shift to pour the water, and the excess of 
shame made her cheeks red. / Naked, she presented to the air a 
finely proportioned body more delicate than air, / And stretched 
out a palm like water to water made ready in a jug.” 

In the fifth line, where the harmony is disturbed, the poet 
turns to antitheton: 

(5) ra’at saxsa r-raqlbi ‘ala tadanin 

fa-asbalati z-zalama *ala d-diya’i 
(6a) fa-gaba s-subhu minha tahta lailin 

“She saw the approaching figure of the spy, and she let down 
darkness [her hair] over the light, / So that her morning vanished 
under night...” 

But the poet sees a new perfection in the beauty of the shy 


of the past, the poem arrives at an equilibrium, a prayer of resignation and charity: 
I loved you so sincerely , so tenderly / As may God grant that you may be loved by 
another. The Abu Nuwas poem prefers the inharmonics; it moves from the poise 
of resignation towards the will-o’-the-wisp. 

(1) Wafir. Ascribed to Abu Nuwas in Diwan , p. 27, and in Gheikho-Bustani, 
Al-Magani al-hadita, Beirut 1961, vol. Ill, p. 60, but not in the Cairo 1953 edition 
of Abu Nuwas by Gazzall. Ascribed to Ibn al-Mu*tazz in Ibsihi’s Al-Mustatraf , 
Bulaq 1869, vol. II, p. 23, but not in his Diwan, Damascus 1951, nor among the 
poems edited by B. Lewin, Istanbul 1945-1950. The version above is from the 
Muslalraf, but in lines 1-6 the variants are minimal. 

(2) The rhetoric recalls the description of a bather by Bufinus ( Greek Anthology, 
5: 60), especially the phrase hydatos hygrotero khroti , “with flesh more fluid than 
water”. 



10 


A. HAMORI 


girl, and the return to harmony is established by another 
parallel: 

(6b) wa-zalla l-ma’u yaq^iru fauqa ma’i 

“...and water [tears] kept falling in drops over water.” 

Cheikho-BustanI and the Beirut Dlwan add one more line here, 
whose only remaining function is to frame the picture by a 
switch from description to direct statement: 

(7) fa-subhana 1-ilahi wa-qad baraha 

ka-ahsani ma yakunu mina n-nisa’i 
“Glory to God, for he made her the most beautiful of women!” 


2 


From examples of figures of speech, we pass to cases where 
stock motifs are used as markings of poetic structures. In 
much of Arabic poetry, we find specific types of phrase or 
phrasing preferred at the beginnings or ends of poems and 
their sub-sections. Abu Nuwas happens to be a poet who 
pays frequent attention to the pleasing and proportionate 
arrangement of matter, and who uses conventions liberally 
as sign-posts to signal to the reader the nature of these arran¬ 
gements. 

Among modes of inception, most obvious of all are two 
topoi: stopping over a deserted beduin encampment to conjure 
up memories of the past, and the inverse of this motif, its 
self-conscious rejection which too becomes a convention: ( x ) 

da* li-bakiha d-diyara wa-nfi bil-xamri 1-xumara ( a ) 

“Leave the traces of dwellings to whoever will weep over them, 
and drive off hangover by wine...” 

Other favored modes of starting off are apostrophe, speaking to 
a messenger or mediator, or answering a “blamer.” All of these 
mechanisms of the opening are too well known to require illus¬ 
tration. Not all poems begin, to be sure, with some kind of 
convention for a curtain raiser, but a great many of them do. 

The presence of markers is even more evident in transitions 


(1) As remarked in F. Gabrieli, “Abu Nuwas, poeta 'abbaside”, Oriente Moderno 
XXXVIII (1953), p. 282. 

(2) Ramal. Dlwan , p. 245 ; Ahlwardt, No. 33. 
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from one section of a poem to the next. The most common 
technique of abrupt transition, and the one that I would like to 
concentrate on, appears to be the waw rubba construction 
(“and” followed by a noun in the genitive case) where the phrase 
introduced by the wa- is a conventional one. This device is 
common from pre-Islamic times on. The traditional translation 
of this wa - is “many a,” which can be misleading. As De 
Goeje pointed out ( 1 2 3 * * * * ), there is frequently no idea of plurality 
involved at all. In fact, De Goeje would often translate the 
waw rubba as “I remember,” “Oh that,” etc., making it clear 
that the particle is used to introduce topics. In many cases, 
it seems to me, the function of the waw rubba before a singular 
noun is precisely to fudge the difference between singular and 
plural, and so to get at the typical through the particular. 
When the plurality of the thing described is to be made explicit, 
a plural noun may follow the wa-: 

wa-fityatin ka-masablhi d-duga gurarin... (*) 

“And companions, shining as lanterns in the gloom...” 

With these remarks in mind, let us examine the use of the 
waw rubba as a transition marker in two texts. The poem 
starting with the famous line 

a-la fa-sqin! xamran wa-qul II hiya 1-xamru 

wa-la tasqinl sirran ida amkana 1-gahru ( 8 ) 
“Pour me wine and tell me it is wine. Do not pour for me in 
secret if doing it in the open is possible!” 

consists of two parts more or less equal in length. The first 
part (lines 1-6) is built up of abstract statements which are a 


(1) Wright, A Grammar of the Arabic Language , 3rd ed., Cambridge 1964, 
vol. II, p. 217. 

(2) Basil. Diwan , p. 111. 

(3) fawil. Diwan , p. 242, Ahlwardt, No. 29. In Ahlwardt and the Cairo 1953 

edition by Gazzall two lines are missing which are included in the Cairo 1898 

edition of the diwan by M. Wasif, p. 273, and in the Beirut Diwan. If these two 
lines are interpolations, they are excellent ones for the structure of the poem. 

I am using the text in Wasif, with the exception of line four, where I read fa-buh 

bi-smi man tahwa (instead of ahwa) with Ahlwardt and Diwan. Line two in 
Wasif is more fluent than in Diwan where there is a forced effort at symmetry, and in 
line six Wasif’s bi-kulli axi qasfln seems better than bi-kulli axi fatkin in the Diwan , 

where fatkin is repeated from the previous line. 
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kind of argumentative support for the first line, whether for 
drinking: 

(2a) fa-'aisu 1-fata fl sakratin ba‘da sakratin... 

"The life of a proper chap consists in drunkenness after drun¬ 
kenness...” 

or against secrecy: 

(4) fa-buh bi-smi man tahwa wa-da'nl mina 1-kuna 

fa-la xaira fi 1-laddati min duniha sitru 
“Reveal the name of the one you love, and let me be done with 
allusions, for there is no good in veiled pleasures.” 

Line five continues this type of syntax (no A unless B ), but 
while the syntax makes for continuity, the words broaden 
the stage and begin a transition: 

(5) wa-la xaira fl fatkin bi-duni maganatin 

wa-la fl mugunin laisa yatba'uhu kufru 

(6) bi-kulli axi qasfin ka-anna gablnahu 

hilalun wa-qad haffat bihi 1-angumu z-zuhru 

(7) wa-xammaratin nabbahtuha ba'da hag'atin 

wa-qad gabati 1-gauza’u wa-njiadara n-nasru 
“And there is no good in temerity without licentiousness, nor in 
licentiousness without impiety to top it off, / with [companions], 
each a reveler whose brow is like a crescent moon, having been 
encircled by bright stars. / And the wineseller(s) I roused after 
their first slumber, when Orion was gone and Aquila had set!...” 

The rest of the poem, appropriately enough, is an idyll of 
licentiousness. The composition is of a type favored by Abu 
Nuwas and imitated in the wine poems of his followers, in which 
a direct statement by the poet—on anything from spring light¬ 
headedness to drink as a panacea for gloom—is balanced and 
followed, as by a ritual, by a wine-drinking scene with its 
standard topoi. The transition between the two parts is most 
frequently hinged upon the waw rubba. ( 1 ) In our poem, the 
lines which stand at the end of the first section and at the 
beginning of the next (i. e. 6 and 7) are both grounded in conven¬ 
tion. The development of the first five lines is, as it were, 
resolved through the familiar chord of ka-anna gablnahu 


(1) Further examples: the erotic poem sammir sababaka... wat-tibi by Abu 
Nuwas ( baslt, Dlwan, p. 41), or the lovely spring poem ataka r-rabVu... s-sahar 
(mutaqarib) in Der Diwan des * Abdallah Ibn al-Miilazz, ed. Lewin, Istanbul 1950, 
pt. Ill, p. 61. 
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hilalun. The curtain on the second half is raised by the 
waw rubba and the cliche of the poetic description of the time 
of night. ( x ) It contributes to the elegance of the transition 
that the stellar simile of line six is continued by a stellar descrip¬ 
tion in line seven. The waw rubba line brings the reader 
the pleasure of recognition, and a sense of where you are is 
what holds the poem together. 

The function of the waw rubba in abrupt transitions is illus¬ 
trated in an intriguing fashion by the poem li-dau’i barqin. ( 1 2 ) 
The central fact about the poem, for our purposes, is that it 
would fly apart if it were not full of formal links and symmetries. 
It is built up in such a way that sections with no introductory 
markers and sections which start with waw rubba followed by 
asyndetic relative clauses (sifa) alternate three times. Every 
time, the waw rubba brings a change of scene. The new scene 
may serve as an example or explanation, but the exact nature of 
the connection is left to the reader’s imagination. The follo¬ 
wing will sketch the progression of the poem: 

(1) li-dau'i barqin zaliltu mukta’iba 

§aqqa sanahu fl 1-gauwi wa-ltahaba 

(2) yumidu fl dahiki n-nawagidi... 

“I felt grief upon the gleam of lightning whose brilliance made 
a rent in the air and burst into flame, / Flashing in the form 
of teeth in laughter...” 

(4) wa-na'ihin habba fl 1-gusuni duhan 

li-munta§in mauhinan ida nqalaba 

(5) yad'u bi-dikrin 'ala smihl li-hawan 

yudkiruhu fl zamanihi r-rutuba 
“And the moaning dove that started in the branches at dawn, 
because of someone intoxicated since midnight tossing about / 
[and] Blessing a beloved person, invoking God for his sake— 
a beloved who reminds him of young plants in their season.” 

(6) fa-bittu mitla 1-muqimi mugtariban 

yad'u bi-wawailata wa-wal^araba 
“So I remained (all night) as one stopping on his way to a strange 
land, crying out ‘alas!’ and ‘woe!’...” 

(10) wa-fityatin la 1-mira’u ya§muluhum... 

“And good fellows, never engaged in strife...” (The next six lines, 


(1) This too is an old convention, e. g. Diwan al-Axial, ed. Salhani, Beirut 1891, 
p. 116, etc. 

(2) Munsarih. Diwan, pp. 38-39; Ahlwardt, No. 9. With occasional differences 
in the vocalization, I am using the Diwarx. The variants are insignificant. 
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which are in the middle of the poem, form a miniature wine-song, 
including the stock motifs of the saql and the mixing of water 
and wine). 

(16) qalu wa-qad ankaru murawagatl 1- 

ka’sa wa-qatli bi-battiya t-taraba 

(17) ma laka am ma dahaka wailaka ma 

galaka hatta nfaradta mukta’iba 
“They said, having disapproved of my avoiding the cup and 
killing jollity by my grief: / ‘What is the matter with you, 
or what has come upon you?’ ‘Woe to you, whatever has 
snatched you up so that you keep to yourself, moping?’...’’ 

(22) wa-anisin la amallu maglisahu 

qama li-waqtin dana li-yanqaliba 

(23) atartu an la yulama hilmi 'ala 

laddati qalbl fa-stas'ara 1-wasaba 

(24) fa-raha la ‘uttilathu 'afiyatun 

wa-bata tarfl min tarflhl gunuba 
“And some courteous person whose company would never bore me, 
who arose as the time approached for him to return... / I pre¬ 
ferred keeping my self-control (hilm) blameless to the pleasure 
of my heart, and my heart became filled with agony. / So he 
went—may no manner of wellbeing be denied him—and my 
glances remained far from his all night.’’ (*) (end) 

The rhyming supports this arrangement in six sections. 
Of the non-marked sections, line six has internal rhyme before 
the caesura (the only such rhyme after the usual one in the first 
line), and the third non-marked section, the companions' 
speech, repeats the rhyme word with which the poem opens. 
Similarly, of the waw rubba sections, the first and the third have 
different forms of the same verb for rhyme words: inqalaba 
and yanqaliba. It belongs to the arrangement that, in the 
last line, the visual associations of bata tarfl return us to the 
visual emphasis of the opening scene. The verb bata itself 
balances zaliltu. Such symmetries and systems of formal 
cross references within single poems are found in many of 
Abu Nuwas’s major poems. 

The various types of formal arrangement order ostensibly 
discrete parts. The basic effect of the poem is achieved by 
sudden jumps, by the abrupt changes of scene in the lines 
with waw rubba. In practical terms De Goeje was certainly 


(1) In line 22, yanqaliba may be a double-entendre. In line 24, both Ahlwardt 
and Diwan read 'attalathu. The passive seems more likely to me although it 
too is awkward, cf. Reckendorf, Arabische Syntax, Heidelberg 1921, p. 90. 
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right in suggesting such phrases of linkage as “I remember,” etc., 
for translating this ira-, but one must keep in mind that the 
essential thing about it is that it introduces a phrase without a 
predicate. It stands before a noun which in turn is followed 
by a relative clause describing it, but there is no predication: 

wa-na’ihin habba f! 1-gusuni du^an... 

“And the moaning dove that started in the branches at dawn...” 

In the Arabic there is no “I remember a dove,” or “Then there 
was a dove.” The waw rubba is deictic, but it does no more 
than point; it is as if it pushed a fresh slide into the projector. 
The gesture of pointing then takes the place of intellectual 
mediation, which is left to the reader. The last three lines of 
our poem show that even the exact position of a scene can be 
ambiguous: the final episode may be the end of the party 
described, or else the anis mentioned may be the cause of the 
poet’s original melancholy. The general sequence would 
support the first interpretation, and the blessing in the last 
line the latter. The abrupt leaps suppress the perspective 
of the author’s mind, and we seem to get an objectively turned 
experience of multiplicity. It is one of the tensions of the 
type of poetry we are dealing with that most of the lyrics are 
hung on the poet’s /, but the I often does not order the pheno¬ 
mena. It would be a mistake, however, to explain this by 
means of a “random pearls” theory of poetic composition. 
The hoops of poetic form—in the shape of conventional signals 
of transition, internal references that cut across the linear 
sequence, or distinct compositional patterns as in the previous 
poem—keep the superficially disparate parts together, and 
under their pressure the gaps between parts become a source 
of echoes. Putting the phenomena at a remove from the 
thinking subject can endow the poetry with the poignancy 
of the instant. The discreteness has the fascination of the 
dancer under stroboscopic lights. 

Because of their importance for clarifying Abu Nuwas’s 
technique of composition, I would like to discuss some further 
examples of the use of internal cross references. This will begin 
as somewhat of an excursus, but conventions have an important 
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role in the second example. Let us first look at the wine poem 
which begins with the line 

a-ma yasurruka anna 1-arda zahra’u 

wal-xamru mumkinatun samta’u ‘adra’u ( x ) 
“Does it not cheer you that the earth is in bloom, while the wine 
is there for the taking, old and virginal?” 

This piece happens to be of the same two-part pattern as a-la 
fa-sqinl xamran, although the second section begins with yd 
rubba rather than the more usual wa-. The first part of the 
poem celebrates spring in the gardens of Karx. Birds are 
singing on the trees: 

(5) ida tagannaina la yubqlna ganihatan 

ilia biha tarabun yusfa bihi d-da’u 
“When they sing they leave no heart without the delight that 
cures sickness.” 

The cure-all motif, which also belongs to wine poetry, serves as a 
hint of transition to the wine-house idyll which begins here: 

(6) ya rubba manzili xammarin ataftu bihi 

wal-lailu bullatuhu kal-qari sauda’u 
“O the many houses of wine merchants I have circumambulated, 
while the garments of the night were pitch black!” 

The second part, as is common, contains a dialogue. The poem 
ends by mentioning a singing girl and her song: 

kam qad tagannat wa-la laumun yulimmu bina 

da c *anka lauml fa-inna 1-lauma igra’u 
“How she sang on, while no word of blame could get at us: 
‘Leave off blaming me, for blame only urges one on!’ ” 

As it happens, the quoted snippet of song too comes from Abu 
Nuwas. The point that interests us here is the repetition of the 
verb tagannd. As with the recurring words (mukia’iby inqalaba) 
in li-dau’i barqin , the phrases they sing and she sang co-ordinate 
otherwise separate scenes of the poem. The contents become 
de-linearized; the spring scene and the drinking scene are 
suddenly superimposed in a montage which enriches both. 

De-linearization of this kind is the basic technique in one 
of the finest pieces in Abu Nuwas’s diwan. The poem opens 
with a variation on the deserted-dwelling motif: ( 1 2 ) 


(1) Basil. Diwan , p. 14 ; Wagner, p. 293. 

(2) Munsarih. Diwan, p. 32 ; Ahlwardt, No. 6; Wagner, p. 297. 
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(1) ‘afa 1-musalla wa-aqwati 1-kutubu 

minniya fal-mirbadani fal-lababu 

(2) fal-masgidu 1-gami‘u 1-muru’ati wad 

dlni ‘afa fas-sihanu far-raftabu 

“Effaced is Musalla, the dunes have been deserted by me, and too 
Mirbad and Labab; / And the mosque which brought together 
manliness and piety is effaced, and the courtyards and the 
public squares...” 

These two lines work as well as they do through several echo 
effects punctuating the quick, harsh succession of and-clauses. 
The second 'afa comes unexpectedly, at a point of minimal 
stress where it manages to be purely emotive because it is not 
needed for information. The merism that follows it is both 
an afterthought and a reverberation that completes the deep¬ 
ening impression of desolation. In line four, attention shifts 
to the poet’s old companions: 

(3) manazilun qad ‘amartuha yafa‘an 

hatta bada fl ‘idariya §-sahabu 

(4) fl fityatin kas-suyufi hazzahumu 

Sarxu Sababin wa-zanahum adabu 
“Places I inhabited as a young man, until gray showed in the 
beard on my cheeks, / Among fine fellows like swords brandished 
by the vigor of youth, adorned by adab 

The phrase fl fityatin kas-suyufi is of course a cliche, and for 
the reader acquainted with the tradition it activates a mental 
set by which he now expects a new scene of wine or love poetry 
involving the companions. The shock is all the greater when 
these expectations are cut off by the very next line: 

(5) tumma araba z-zamanu fa-qtasamu 

aidl saba fl 1-biladi fa-nSa'abu 

“Then Time brought its vicissitudes, and they dispersed as the 
people of Saba in the lands, and went their various ways.” 

The old days are gone for good: 

(7) lamma tayaqqantu anna raubatahum 

laisa laha ma hayltu munqalabu 

(8) ablaitu sabran lam yublihl ahadun 

wa-qtasamatnl ma’aribun §u*abu 
“When I realized with certainty that their departure was irre¬ 
versible no matter how long I lived, / I tested patience as no 
one has, and various desires divided me among themselves.” 

This is a transition to the wine poem proper that takes up the 
rest of the piece, but while the transition pulls one way, the 


2 
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words wa-qtasamatnl and su'abu recall line five, the original state 
of mind that will not let go. One even wonders whether there 
is a hidden pun here on ma’arib , “desires,” and Ma’rib , the 
place of the catastrophe remembered in the proverb “They 
dispersed as the people of Saba.” Through the repeated words, 
the experience of knocking about is linguistically co-ordinated 
with the separation of the companions. A long conceit follows, 
elaborating the notion that the poet becomes a child to the vine 
since permanent relationships are not possible among people. 
The movement towards the conclusion begins with the descrip¬ 
tion of cups, in a chain of motifs: golden wine and gold cups— 
the cups are engraved with figures over whom the wine is as a sky 
—the bubbles in the wine are the stars—and then the last line: 

(25) ka-annaha lu’lu’un tubaddiduhu 

aid! ‘adara afda biha 1-la‘ibu 

“As though they were pearls scattered by the hands of virgins 
grown exuberant at play.” 

Our poem ends with a stock simile; it is resolved by the conven¬ 
tion ka-annaha lu’lu’un. But far more happens than just that: 
with the exultant final image we are suddenly back at fa-qtasamu 
aidi saba (line five) and the desolation of the opening. The 
two verbs meaning scatter are of different roots ( iqtasamu vs. 
tubaddidu) but their position in the line is the same, and they are 
of course semantically linked. In both lines, the second half 
begins with aidl . The girls scatter pearls; men scatter. The 
difference of voice between iqtasamu (middle) and tubaddidu 
(active) sets the tone of the co-ordination of scenes: man becomes 
reduced to a plaything purely acted upon. It is important 
that the phrases that effect this montage are both conventional, 
the first being a proverb and the second being based on a 
standard simile. The conventions, weighted by their perma¬ 
nence, echo the laws of experience in the poem. They act 
out the unchanging on the stage of language. 

As one more example of the structural use of conventions, 
I would like to discuss a quatrain in which the last line is a 
cliche, but a cliche that participates strikingly in the reticu¬ 
lation of invention and convention: (*) 


(1) Xaflf. Dlwan, p. 448. 
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waghu kamdana fa-hdaru 
flhi aSya’u yaz'umu n 
man ra’ahu fa-nafsuhu 
kullama ftarra daftikan 


hu kitabu z-zanadiqah 
nasu bil-qalbi 'aliqah 
na^wahu d-dahra ta’iqah 
qultu imadu bariqah 


“Watch out! Hamdan’s face is the Manicheans’ book. / People 
claim that there are things in it that cling to the heart. / Whoever 
sees him, his soul will forever crave after him. / Each time he 
parts his lips in laughter, I say : ‘Flash of lightning from a storm 
cloud’.” 


This is a fairly unambitious poem, but it illustrates how 
a conventional phrase works as resolution and at the same time 
has a life of its own. The charged line in the quatrain is the 
first one. It contains a striking proposition that is expanded 
and elaborated upon in the next two lines. The fourth line on 
the other hand is pure formula. The word iftarra alone con¬ 
jures up the traditional comparison between the flash of light¬ 
ning and the gleam of the laughing beauty’s teeth. The 
cliche anchors the passage around it in the poetic tradition. 
We see time and time again that this kind of anchoring, far 
from being simple stuffing, must have been felt a necessary 
follow-up of invention by the contemporary sensibility. 

At the same time, the last line picks up some of the major 
strands in the quatrain. The overtones of bariqa , “lightning 
cloud,” which lead to its technical use for the beginning of 
revelation or mystical inspiration, link up with the Manicheans ’ 
book (zanadiqa definitely meaning “Manicheans” in this passage) 
and with the seduced soul. There is another overtone which 
works at a more concrete level through the use of bariqa to 
denote a beautiful person. (*) The association of physical 
beauty too connects with the Manicheans 1 book , since their 
books were famous for their handsome appearance. ( 2 ) Thus 
the last line participates in the fusion of the soul’s and the 
heart’s seduction, besides functioning as a coda, a way of 
bringing the poem to a rest. 


P- 


(1) Cf. Ta*alibl, Kitab an-nihaya fi al-la'rld wal-kinaya, Mecca, A. H. 1301, 
17. 

(2) Cf. G&hiz, op. cit. f vol. I, pp. 55-56. 
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3 

Having talked about convention in structural terms, we are 
now up against the residue, and a large residue it is. We 
must turn our inquiry to the abundance of descriptive conven¬ 
tions—moon-faces and reed-waists—to which we cannot in 
good faith ascribe any direct structural function. These 
phrases can be so conventional that they no longer provide 
any information at all, and they must act simply by their 
presence. 

It is well known that in the Arabic tradition a poet is free 
to use rather precise images, including similes and metaphors, 
which others have used before him. ( 1 2 ) The poets emphasize 
the changes they make in these images, but we are struck by 
how insignificant—to our sensibility at any rate—such changes 
can be. I do not mean to underestimate the effect that a 
skillful change in wording can have on one steeped in the 
conventions. We have a fine example of this in the following 
two verses about old age, by 'Urwa ibn al-Ward and Labid: ( 2 ) 

a-laisa wara’I an adibba ‘ala l-'asa 

fa-ya&mata a'da’I wa-yas’amanl ahli 
“What is left me but crawling along on a stick, so that my enemies 
rejoice and my own people are disgusted by me...” 

and 

a-laisa wara’I in taraxat manlyati 

luzumu l-'asa tuhna ‘alaiha 1-asabi'u 
“What is left me, if my death tarries, but the need for a stick 
which the fingers get to be crooked around...” 

The passive verb in the line ascribed to Labid is a masterstroke. 
Other instances of significant transformation could be found, 
but, whatever the sympathetic reader’s criterion, there are more 


(1) Cf. G. E. von Grunebaum, "The Concept of Plagiarism in Arabic Theory”, 
Journal of Near Eastern Studies, vol. Ill (1944), pp. 234-253. In a discussion of 
the garlb and tarif , Qudama {op. cit., p. 83) makes a distinction that will stand the 
critic in good stead when he says that invention is a merit of the poet’s rather than 
of the poem’s. 

(2) Tawil, Diwan *Urwa ibn al-Ward, Damascus 1966, p. 114; and tawil, Sarh 
diwan Labid, Kuwait 1962, p. 170. 
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than enough descriptions left that come right out of the common 
stock. There is also the quantitative aspect. Spenser too 
gives us ruby lips and pearly teeth, and so does Ariosto, but 
their poetry, however decorative, is not nearly as weighted 
down by such descriptions as is the Arabic lyric. In later 
Persian poetry, as Ritter has shown, the rubies and pearls 
become names for the objects they once described, and it is 
the objects which interact. (*) In Abu Nuwas this is not 
yet the case. His forehead is like the crescent moon is a predi¬ 
cation in its own right—a simile rather than ossified metaphor— 
however little information it may impart. 

It has been shown that the formula as a typical technique 
of oral composition, as described by Parry and Lord, is very 
much present in pre-Islamic Arabic poetry. ( 1 2 ) In an oral 
tradition, formulas certainly offer great help to the singer, as 
they are ready-made metrical segments waiting to be fitted 
into a line. They also afford important pauses to both audience 
and singer, in which to catch up on the meaning of what has 
gone before and remember what is to follow. The use of 
formulas makes sense in such terms if a certain amount of 
manipulation of the text by transmitters is considered accep¬ 
table. Such is likely to have been the case with the early 
transmitters, but decreasingly so as time went by. In the 
Kitab al-hayawan, Gahiz quotes Du r-Rumma voicing a prefe¬ 
rence for written texts because of the mutability entailed by 
oral transmission. ( 3 ) On the other hand, a great deal of 
Abbasid poetry must have been composed extempore, and 
such composition too would allow us to explain away all residual 
conventions as plain stuffing. ( 4 ) The fact is, however, that 

(1) H. Ritter, Ueber die Bildersprache Nizamis, Berlin-Leipzig 1927, p. 29. 
Cf. also D&maso Alonso, "Poesia arabigoandaluza y poesia gongorina”, Al-Andalus 
VIII (1943), p. 138. 

(2) D. Hyde, The Poetry of Maimun ibn Qais al-A'ia, unpublished Princeton 
University dissertation, 1969. For the general problem of formula, cf. A. Lord, 
The Singer of Tales, Cambridge 1960. 

(3) &ahiz, op. cii. , vol. I, p. 41. 

(4) For extempore composition, cf. Kitab al-agani, 3: 129, where Abu al- 
*Atahiya declaims at the potter’s wheel while the young literati write his verses 
on potsherds. Also Agani , 3: 131, where the same poet avers that he could speak 
in verse all day long if he so wished. 
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such conventions crop up in poems that were obviously made 
with great care and attention to wording and structure. We 
must also not forget that whatever the way in which a convention 
gets into a line, once it is there it will have some sort of an 
effect on the mind of the audience, and the critic must attempt 
to elucidate that effect. 

As a first step, we must distinguish between the type of 
formula described by Parry and Lord, and the kind we are 
interested in. In Homer, or in the Serbo-Croatian epic, formulas 
are operative . A formula like “Yallah, he said, and got on his 
horse” (*) carries a narrative forward, and it tells us just enough 
of the action to suit that purpose. The same I think is true of 
the longer Homeric formulas. The Arabic formulas in ques¬ 
tion— Her teeth are like camomile flowers , Her waist is like a 
reed— do not carry anything forward. They are pure des¬ 
cription for description’s sake. One might think of the per¬ 
manent epithets in Homer, but those epithets are in reality 
names or parts of names. A phrase x(y) where x is a permanent 
epithet will be part of some information with x(y) as the subject, 
object, or some such. In the Arabic, we have a statement 
y=z where the entire predication is a cliche. In the Iliad 
it is extremely rare that a simile is repeated. ( 1 2 ) 

A metaphor ends its life by becoming a name, but a new 
simile or metaphor gives the listener the shock of a re-ordering 
of experience. The listener suddenly becomes the nexus of the 
terms of comparison. In this way the simile can function as a 
kind of motor for the work Heidegger tells us the language of 
poetry does: Es ladt die Dinge ein ) dass sie als Dinge die Menschen 
angehen. ( 3 ) But repetition works changes in the effect of a 

(1) Lord, op. cit., p. 46. 

(2) Cf. R. Lattimore in his Iliad translation, Chicago 1965, p. 43 : “as an essential 
characteristic of the formula is to repeat, an essential of simile is uniqueness”. 
This goes for epic poetry. As W. P. Ker said (Essays on Medieval Literature, 
London 1905, p. 41) “the conceits of the courtly poets are handed down like heir¬ 
looms from one generation to another”. Again, it is not the existence of conven¬ 
tional similes that is striking in Arabic poetry, but their quantity, and that they 
can be structurally extraneous in good poems. These similes are the arabesques 
of Goethe’s Xenie (Weimar ed. I: 5:1, 287): “Alle die Andern, sie haben zu tragen, 
zu tun, zu bedeuten. Wir, das gliickliche Volk, brauchen sonst nichts als zu sein.” 

(3) M. Heidegger, Unterwegs zur Sprache, Pfullingen 1960, p. 22. 
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piece of poetic description. Repetition of a word in a specific, 
restricted context will load the word with the emotive conno¬ 
tations of the thing it refers to. As a result, the word turns 
into a word-object that generates a response independently of 
its informational context. Witness the word fetishes of 
literary erotica. 

Repetition will also reverse the direction of a simile's or 
metaphor’s effect. The point will be reached where the figure 
of speech in question is associated with poetry as a mode of 
perception, and its effect will be to transfer the object described 
into a poetic universe. The image goes from afferent to 
efferent, from bringing in to carrying out. The word fetish 
does just this: it pretends to invite a reality to the mind, 
but in truth it carries the mind out into the shadowy world 
of its own fabrications. 

In this manner, the conventional descriptions in Abu Nuwas 
and his contemporaries remove us into a world that knows 
itself to be poetic rather than realistic. The very permanence 
of the images gives this world an air of paradise, a reverie hors 
du monde , as Massignon has described the Muslim garden. (*) 
Our garden is decorated by rubies and emeralds, fragrances of 
musk and camphor, and all the other objects of non-nature 
that run wild in the later poets, but the basic furnishing is the 
artificially used language of convention divorced from the 
purpose of information. For the Chinese poet, procul negotiis 
means drinking his wine in the tranquility of the mountains. 
For the Abbasid poet, turning from the world is turning instead 
to an ideal agitation of emotion. The intolerable running 
down of pitch in the real world can be avoided here, in an 
artificial one. E. Garcia Gomez quotes from Maqqarl, as 
an example of the insincerity of Arabic poetry, a young man’s 
double reply to a proposition. The first part of this reply is a 
poem in which he says no, then he continues by explaining that 
he means yes and only said no because that was required by the 
rules that govern answers in verse (hukm al-gawab fi 

(1) L. Massignon, « Les methodes de realisation artistique de l’islam », Opera 
Minora, Beirut 1963, vol. Ill, p. 16. 
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an-nazm). ( J ) I do not think that this is a case of either sheer 
insincerity or sheer silliness. The young man, as the poets 
themselves, clearly knew what he was about, and there would 
seem to be little point in reproving for insincerity a poetry 
that knows itself as removed from the real world. It is not 
possible to keep up the state of ideal agitation and live, but 
one can paint a world for it and hold that up to the eye. It 
is not accidental that reading Abu Nuwas and others like him 
one gets the impression of a poetry exerting itself to be happy 
or at least oblivious to the world. It turns away, but keeps 
looking over its shoulder. ( 1 2 ) 

The reverie hors du monde plays tug of war with the real 
world, and in some situations its supremacy is total. An 
instance of such a case is provided by the practical lack in Abu 
Nuwas of a motif which is extremely common in the Latin, late 
Greek and Renaissance repertoire. Considering the endless 
thematic and stylistic similarities between the poetry of late 
antiquity and that of the Abbasids, it is astonishing that the 
topos of the beloved’s growing old or being threatened by age 
should be missing. Age present, as in Horace’s parcius iundas 
quatiunl fenestras (I: 25), or future, as in Ronsard’s Quand vous 
serez bien vieille , does not come near the lady of an Abbasid 
lyric that is at all concerned with love. ( 3 ) The poet’s own 
aging is of course all the more frequent. The shimmering 


(1) E. Garcia G6mez, “Gonvencionalismo e insinceridad en la poesia arabe’% 
Al-Andalus V (1940), p. 42. 

(2) An example at the thematic level of turning to a stylized world, the idyll 
in the wine house is repeated by Abu Nuwas to the point where it becomes perfor¬ 
mative, as though it were acting out a kind of ritual. Ritual in turn has everything 
to do with the riverie hors du monde: “In a ritual, the world as lived and the world 
as imagined, fused under the agency of a single set of symbolic forms, turn out to 
be the same world.” (G. Geertz, “Religion as a Cultural System”, abridged 
version in Lessa and Vogt, Reader in Comparative Religion, New York 1965, p. 213). 
The notion of ritual may too point a way towards a literary theory for the descrip¬ 
tive emphasis in old Arabic poetry in general, with its highly restricted catalog of 
descripta. 

(3) To be sure, the motif of a loved boy’s growing to manhood is quite as common 
in Abu Nuwas as in Strato’s Musa Puerilis. The reason for the discrepancy may 
be historical—the myth of the stylized lady had long been created when the homo¬ 
sexual poem was introduced in Arabic—and also perhaps psychological—the 
growing of beards merely being a kind of parody of growing old. 
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figure of the beloved, with its very languor, adorns a different 
world, a world of the poetic where the poet is a passing visitor. 
The poet grows old but she cannot; she inhabits an enchanted 
garden. 

Another illustration of the removal into a poetic world is 
afforded by Abu Nuwas’s liking for tadmln , citation, as a device 
for concluding poems. His partiality for tadmln was noticed in 
the Middle Ages by Diya’ ad-Dln ibn al-Atlr. ( 1 ) The tadmln 
used as a coda may be a quote from some other poet’s work, 
or else it may come from another poem by Abu Nuwas himself. 
So for example the poem a-ma yasurruka anna l-arda zahra'u, 
already mentioned, ends with the first line of a famous wine 
song by Abu Nuwas: ( 2 ) 

da* ‘anka laumi fa-inna 1-lauma igra’u 
“Leave off blaming me, for blame only urges one on!” 

Similarly, the half-line yd daira hannata min dati l-ukairahi , 
which apostrophizes a monastery where good wine was to be had, 
is at once the beginning of a poem and, put into a singer’s 
mouth, a final quote in another. ( 3 ) 

Such endings, in which a character within the poem speaks 
or sings a few words of another poem, make for involution, 
much as a play within a play. It is as if the poem went into a 
spiral, going deeper into poetry and its separate world. The 
involution is perhaps most striking when the concluding tadmln 
contradicts the topos of the beginning, in poems which start 
off by mocking or rejecting the atlal theme and yet finish 
with a snatch of a song about deserted encampments. ( 4 ) 
Another device of conclusion frequently used by Abu Nuwas 
suggests itself as a contrast to tadmln , namely the topos of 
istigfar , asking for God’s mercy: ( 5 ) 


(1) Cf. al-Matal as-Sa'ir, Cairo 1939, vol. II, p. 345. Mentioned by Wagner, 
op. cit., p. 430. 

(2) Basil. Dlwdn, p. 7; Ahlwardt, No. 4. 

(3) Basil. Diwan, p. 164, and p. 153. 

(4) E. g., the poem which begins saqyan li-gairi l-'alyd'i was-sanadi ... bil-garadi 
and ends la siyama in sadaka dii nutafin—yd darn aqwat bit-tuffl min gudadi ( mun- 
sarih , Diwan , p. 182; Ahlwardt, No. 23). 

(5) Basil. Diwan , p. 261. 
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fa-daka qabla nuzuli s-saibi 'adatuna 

lakinnana nartagl gufrana gaffari 
“Such is our habit until our hair turns gray, but we hope for the 
forgiveness of a forgiving one.” 

If tadmin sinks us deeper into the stylized, this motif, at the 
end of a wine song or the like, brings us back to the real world. 
It is the look over the shoulder. The personal sincerity of 
Abu Nuwas’s istigfar does not concern us. What matters 
is that it is poetically honest in terms of the two worlds the 
poetry moves between. 


Conclusion 

Through the examples discussed, I have tried to show that 
conventions can be regarded as functional elements, whether as 
structural tools in particular cases or as furnishings of the 
imagination in general. I have tried to show too that the 
problem of insincerity is a false dilemma that disappears if we 
realize that convention is a medium for that oscillation between 
the actual (and indeterminate) and the ideal (and stylized) 
which is the basic mode of Abbasid lyric poetry. I do not 
mean to imply that conventional items always work; certainly, 
one would wish to judge each poem on its own merits. 

Poetry changes under observation and by ranges of compari¬ 
son. This essay has been by and large limited to Abu Nuwas’s 
dlwan , although many of the techniques discussed are charac¬ 
teristic of other poets too, and it has concentrated on a few 
formal elements at the exclusion of others. Nor could all 
types of convention be included, and I had to try to analyze 
each example from a single major point of view. This I 
think added somewhat in clarity, but at the cost of artificial 
limitations. As a result, the focus is at times blurred and 
the vision myopic. By way of apology then, I hope I may 
be allowed to fall back on my title which is not Convention in ... 
but only Examples of Convention in..., and add the hope that the 
examples were justly and reasonably chosen. 


A. Hamori 
(Princeton, N.J.) 



L’lGMA* CHEZ ABD AL-GABBAR 

ET L’OBJECTION D’AN-NAZZAM 

• • 


Pour qui s’interesse a la conception mu‘tazilite de la raison, 
le chapitre sur le « consensus » ou Igma ' tire du volume XVII 
du Mugnl du qadi 'Abd al-Gabbar ( x ) revele a coup sur une 
position originale et caracteristique d’une ecole consideree 
comme heretique par la stricte orthodoxie. Si le volume XII 
du Mugnl, qui traite de la speculation rationnelle et de la 
connaissance ( 1 2 ), est riche en renseignements explicites, le 
passage qui nous occupe ici est interessant par ses reserves 
et ses silences, aussi significatifs, selon nous, d’une maniere 
de penser suspecte aux yeux du sunnisme. Cette suspicion 
et le contexte inquisitionnel de l’epoque a laquelle vivait 
*Abd al-Cabbar devaient contraindre a la dissimulation legale 
(taqiyya) et a la formulation timide des principes frappes 
d’interdit par les autorites du temps ( 3 ). 

Si du point de vue de la genese des Usui, YIgma * est la troi- 
sieme source du droit islamique, psychologiquement il a joue 
aupres de VUmma un r 61 e aussi important sinon plus coercitif 


(1) Al-Mugnl fi abwab at-tawhid wa-l-'adl, dont quinze volumes sur vingt ont 
ete retrouv6s et publies au Gaire. Le volume XVII, as-Sar'iyyat (Le Caire 1382/ 
1963), tronqu6 de ses deux premieres parties et d’une section de la troisi&me, 
traite des fondements du droit islamique. L'lgma * y est traits de la p. 153 & la 
p. 245. 

(2) An-Nazar wa l-mafarif {Le Caire, 1382/1962). 

(3) Voir & ce sujet H. Laoust, La profession de foi d'Ibn Balia (Damas, 1958) 
p. 44, note. 
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que le Coran et la Sunna (*). En tant qu’elle represente un 
acte de foi communautaire et revele l’imperatif d’une croyance 
proclamee par un groupe solidaire, cette notion est peu favorable 
a l’etude de la demarche rationnelle qui a preside a son elabora¬ 
tion. Ainsi, avons-nous ete frappe par l’absence de preuve 
rationnelle dans l’etude de VIgma par Abu 1-Husayn al-Basri 
al-Mu'tazili ( 1 2 ). La demarche adoptee par le maitre de ce dernier, 
le qadi *Abd al-Gabbar, nous parait plus originale par la maniere 
d’aborder le probleme et par la solution qu’il apporte a la 
question du fondement de la validite legale (huggiyya) de 
VIgma ; enfin, et surtout, la lecture de ce chapitre etonne par 
le silence qui plane sur l’objection tant decriee d’an-Nazzam, 
silence qu’a notre connaissance seul al-As'ari, parmi les auteurs 
de traites d’heresiographie ou A'Usui observa et pour cause ( 3 ). 
On est alors amene a s’interroger sur la signification de ce 
silence, mis en rapport avec l’originalite de la methode de 
'Abd al-Gabbar en matiere d ’Igma. Ce silence n’equivaudrait-il 
pas a rehabiliter discretement la position d’an-Nazzam ? 

Dans son etude sur VIgma Abu 1-Husayn nous a donne de 
la notion d’accord (illifaq) une definition purement descriptive, 
verbale et peu feconde ( 4 ). Son maitre nous fournit tout au con- 
traire une analyse critique du concept (sura) de VIgma', originale 
et riche de tout le developpement qui suivra ( 5 ). En matiere 
d ' Igma' le fond du probleme est la necessity de demontrer que 
ce fondement de la sarta qui n’est pas un texte explicite (nass), 
ni une tradition solidement etablie constitue reellement une 
preuve. e Abd al-Gabbar aborde d’emblee la question : « Sache », 
nous dit-il, «que nous ne pouvons demontrer qu’il est une 
preuve (hugga) sans avoir auparavant defini le concept qu’il 
designe ; de meme », poursuit-il, « que nous avons dit au sujet du 


(1) Voir notre etude : Vaccord de la Communaute comme fondement des sialuls 
legaux de VIslam (A paraltre aux Editions Vrin). 

(2) Kitdb al-Mu'lamad fl usul al-fiqh (Damas, 1385/1965) II, pp. 457-540. 

(3) Abu 1-Husayn lui-m£me signale brievement le refus d’an-Nazzam de voir 
dans VIgma * une preuve de validity legale. Mutamad II, 458. 

(4) Mu'lamad II, 479. 

(5) Mugnl XVII, 153. A comparer avec les definitions que donnent I. Hazm 
Ihkdm IV, 128 ; 6azali, Mustasfd I, 111 ; Amidi, Ihkdm , I, 280. 
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discours divin (hitab) ( x ) que pour savoir avec certitude qu’il 
fournit une argumentation (dalala) il est tout d’abord neces- 
saire de connaitre la maniere dont 1’accord se realise a son sujet 
(kayfiyyat al-muwada'at 'alayh)... le concept d’lgma' exprime 
que l’association entre les parties est realisee au sujet de ce qui 
est considere comme etant l’objet de leur accord» (husul 
musarakat al-ba'd li-l-ba'd fl-ma nusiba annahu igma'uhum). 
On peut done considerer comme un igma' tout ce qui repond a 
cet etat de fait (fa-ma kana hada haluh yusafu bi-annahu 
igma'), du moment que le groupe considere tombe d’accord 
de son propre chef, en connaissance de cause et d’une maniere 
intentionnelle (min gihatihim 'ala wagh at -la'ammud wa-l-qasd). 
D’un point de vue strictement logique, on pourrait objecter 
qu’il s’agit ici d’une pure tautologie, mais pour saisir l’interet 
de cette definition il est necessaire de se placer dans la perspec¬ 
tive de VusiilL L 'Igma fait religieux par excellence, n’est 
operant que s’il designe un phenomene nouveau et specifique 
et non pas une notion abstraite. Or, VIgma\ selon notre auteur, 
est le fait d’une communaute consciente et libre ; pour un 
mu'tazilite la communaute concernee par l’obligation religieuse 
(takllf) est, par definition, un groupe d’individus doues de 
raison ('aqil). En second lieu, peu importent les differents 
moments (auqat) de formation de Ylgma' et la diversity des 
actes au sujet desquels se forme l’accord ; la situation est la meme 
du moment qu’il s’agit d’un accord (wal-halu wahidatii fT annahu 
igma‘u). Enfin, du point de vue de la langue (min haytu l-luga) 
cet accord ne signifie pas un jugement de relation etablissant la 
verite (haqq) ou la faussete (batil) d’une chose, de meme que le 
discours (kalam) en tant qu’il est une information (habara) 
ne pretend pas etre l’enonce d’une realite digne de foi (sidqa) 
ou d’une verite (haqqa). Ceci concerne le sujet pris individuel- 
lement. Tel n’est pas le role de l’information slriclo sensu. 
L’information transmet une constatation de meme que 1 'Igma' 


(1) L’auteur se reporte apparemment a un passage perdu du d6but du volume 
et annonc6 dans le chapitre pr61iminaire du volume XV (al-lanabbu'ai wa-l- 
mu'gizdt), Le Gaire, 1386/1966, p. 8. 
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temoigne d’un etat de fait collectif (*). Ce point de vue est 
distinct de la description (wasf) de la preuve (dalll) en tant 
qu’elle est veritablement une preuve, de l’information en tant 
qu’elle est digne de foi, de la science en tant qu’elle est science 
certaine ; dans ces differents cas, les realites definies sont mises 
en relation avec l’objet tel qu’il est ( 1 2 ) (ta'alluqihd bi-s-say ’ 
' ala ma huwa 'alayh). L’accord n’est pas vrai ou faux, il est ou 
il n’est pas. Ge concept est exempt de tout element de contrainte 
(idtirar), qu’elle vienne d’une autorite individuelle etrangere 
au groupe ou qu’elle emane de la necessitation (igab) de l’objet. 

Telle est en substance l’analyse que nous donne 'Abd al- 
Gabbar du concept d 'Igmd\ analyse dont la lecture est ardue 
et le sens quelque peu difficile a cerner ( 3 ). A l’aide d’un voca- 
bulaire para-philosophique l’auteur tente dans ce chapitre 
preliminaire de mettre en lumiere l’aspect specifique de la 
notion de consensus , en analysant la nature sociologique de 
ce phenomene dont la realite se deploie au niveau de la cons¬ 
cience collective. Cette distinction critique a manque a la 
definition de son disciple Abu 1-Husayn qui s’est limite a une 
nomenclature des divers modes d’accord. En revanche, l’ana- 
lyse de f Abd al-Gabbar presente par son inspiration et en 
depit de son opposition une continuite certaine avec la theo- 
rie des informations attribute a an-Nazzam par lui-meme 
et par nombre d’auteurs sunnites de traites d’Usul et d’here- 
siographie ( 4 ). 

Au chapitre qui nous livre la definition de Ylgma ' succede 
la tentative de demontrer que la realisation de cet accord 
est concevable. L 'Igma est a telle enseigne le fait specifique 
du groupe que, selon notre auteur, il ne peut theoriquement 


(1) Dans le volume XV du Mugni, p. 319 'Abd al-Gabbar d^finit l'information 
(habar) le discours susceptible d’§tre vrai ou faux (al-kalam alladl yasihhu fihi 
s-sidqu wa l-kadibu) en y ajoutant la notion de particularisation ( mahsus, p. 319) 
et cede d’utilit6 ( mufld , p. 325). Gela confirme le passage ou Tahanawi donne la 
definition mu'tazilite, 'Abd al-Gabbar en t£te, de l’information • Istilahat al-*ulum 
al-islamiyya, II (Beyrouth, 1386/1966), p. 414. 

(2) Mugni XVII, 153, 11. 14-16. 

(3) La ponctuation souvent erron6e en temoigne. 

(4) Mugni XV, 361, 392, 398-9. Sarahsi, Usui I, 330; Amidi, Ihkam, II, 50. 
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se nouer en un seul instant, ce qu’al-(jazall croit possible, 
a moins qu’il ne s’agisse cTun acte qui ne puisse etre realise 
que d’une maniere collective, tel que Tempressement a la 
priere du vendredi et la « station » a 'Arafat ( 1 ). L’lgma ' est 
concevable et peut se realiser puisqu’il ressortit a Thabitude 
Cada), cette « seconde nature » qui est le fait de la vie du 
groupe, dont les rouages sont comme installes en nous par la 
bienveillance divine (lutf) et la repetition (takrar) des actes ( 2 ). 
Cependant, voila que surgit une objection, selon le procede 
anonyme classique (fa-in qlla) et Timpromptu de cette derniere 
surprendrait si Ton n’etait deja familiarise avec Targument 
formule. «Mais s’il est possible, dit l’opposant, que chaque 
individu du groupe commette une erreur sur Tobjet de cet 
accord, admettez done que e’est possible aussi pour la collectivity 
(fa-gawwizuhu 'ala l-gam'). On lui repondra que par la possi¬ 
bility de la formation de Vlgma ' nous entendons simplement 
montrer que Taccord de tout un groupe sur un dit est possible 
et reel ; en outre, le raisonnement qui decidera de la verite 
ou de la faussete de l’objet de Taccord repose sur un indice 
formel (lumma l-kalam fl annahu haqqu aw balilu mawqufu 
f ala d-dalala). Nous en debattrons apres avoir demontre la 
validity probante de Vlgma ( 3 ). L’objection dont il est clair 
que Tauteur innommable, pour un mu'tazilite qui se veut 
orthodoxe, est an-Nazzam, est repoussee a une autre partie de 
la discussion. Selon 'Abd al-Gabbar elle n’engage pas la realite 
effective de VIgma\ mais concerne la discussion sur Tobjet 
du consensus de VUmma. L’auteur, par un procede quelque peu 
arbitraire, dissocie la notion d’accord de celle de son objet. 

Le chapitre qui suit n’est pas encore celui que nous annongait 
'Abd al-Gabbar et dans lequel il devait exposer les preuves 
de la validity probante de Vlgma'. De ces preuves il ne sera 
question qu’un chapitre plus loin ( 4 ). De la p. 156 a la p. 159, 
la discussion sur la realite effective de VIgmd\ appelee ici 


(1) Mugnl XVII, 154. 

(2) Mugni XV, 317 sqq. 

(3) Mugni XVII, 154, 11. 12 sqq. 

(4) Mugni XVII, 160 sqq. 
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sawab, est reprise. Gomme pourchasse par un remords, 'Abd 
al-Gabbar revient a la charge. Le chapitre est intitule : « De 
ce qu’il n’est pas impossible que VIgma d’une communaute 
(Umma) ou d’un groupe (gama'a) soit vrai (sawab), en depit 
de l’opposition de quelques individus ». L’auteur paralt vouloir 
rectifier ce que la reponse faite a l’opposant au bas de la p. 154 
avait de sophistique. En effet, l’accord d’un groupe n’est 
possible et ne se realise que si, a la limite, tous les dires s’accor- 
dent, et tous les individus d’un groupe ne peuvent tomber 
d’accord que sur un point precis. II est done evident que Ton 
ne peut dans VIgma ' faire abstraction de la question au sujet 
de laquelle se forme l’accord, et celui qui s’oppose a l’accord 
ou s’y soustrait n’est autre que celui qui n’accepte pas la realite 
ou la verite de l’objet de cet accord. 'Abd al-Gabbar lui-meme 
en convient par la phrase qui ouvre la chapitre : «Sache », 
nous dit-il, « que parmi les opposants a la question debattue 
dans ce chapitre se trouvent les Imamiyya et d’autres, lesquels 
pour denoncer la faussete de VIgma (fl an la yakuna l-igma 
haqqa) s’appuient sur cet argument specieux (subha) ( 1 ), 
pretendant qu’il est impossible pour un etre doue de raison 
d’admettre qu’un individu du groupe soit sujet a l’erreur, 
tandis que le groupe dont il fait partie ne Test pas. 

Mais arretons-nous justement sur cette objection que 'Abd 
al-Gabbar n’explicite pas et qui n’est autre que la reprise de 
l’objection d’an-Nazzam poussee jusqu’a ses consequences ( 2 ). 
Affirmer que dans un groupe chaque individu puisse se tromper, 
e’est admettre que la somme de ces individus peut formuler 
une erreur. Le critere de verite ne reside done pas dans la 
somme des dires du groupe qui peut etre une convergence de 
dires faux. En consequence, rien ne nous assure que dans un 
igma ' qui n’a pas recueilli l’approbation de tous les individus du 
groupe la verite soit du cote de l’accord du grand nombre et 
non de l’opposition (la'arud) ou du silence (hitman) de quelques- 
uns ou meme d’un seul. L’opposant force l’auteur du Mugnl 
a passer de la constatation du caractere specifique de la realite 

(1) Mugnl XVII, 157. 

(2) Mugnl XVII, 156. 
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collective ( x ) a la petition de principe qui consisterait a voir 
dans cette specificite un critere de verite. Les imamites ont 
elude le probleme en accordant a leur imam le pouvoir d’infail- 
libilite ('isma); en lui reside la preuve et Yigma* n’est valide 
qu’a condition d’exprimer le dire de Ylmam ( 1 2 3 ). A la theorie 
imamite e Abd al-Gabbar avait repondu dans son chapitre 
sur les informations (ahbar) ( 8 ). Faire resider la preuve dans 
le dire de l’imam, c’est encourir a nouveau l’objection faite 
a la validite de Ylgma ' comme preuve, ou alors preter credit 
a un individu dont la veridicite n’a pas ete prouvee, puisque, 
selon les Imamites leur chef est designe par une enonciation 
formelle (nass); ceci nous oblige une nouvelle fois a recourir a 
Ylgma*. La critique est reprise dans la conclusion du chapitre 
qui demontre la validite probante de Ylgma ' ( 4 5 ). Quant aux 
«autres» (wa-gagrihim) ( 6 ) qui designent incontestablement 
an-Nazzam et son ecole, f Abd al-Cabbar repond par deux 
arguments. L'un d’eux est puise dans sa theorie de Tinfor- 
mation, developpee dans le volume XV du Mxxgnl , ou il demontre 
que Tinformation donnee par un groupe de dix temoins ou 
transmetteurs est source de science (*ilm). Ici, toute la discus¬ 
sion tourne autour de la theorie d’an-Nazzam qui est nomme 
et dont il refute Topinion. Selon ce dernier et ses adeptes Tinfor- 
mation d’un seul peut fournir une certitude ; a quoi le qadi 
retorque : si le dire d’un unique rapporteur est source de science 
certaine, cette certitude devra etre l’apanage de tout dire 
transmis par voie unique (wa-bi-an habar al-wahid law awgaba 
l-ilma la-kana yagibu an yaqa'a l~ilmu bi-habari kulli wahidi) ( 6 ); 


(1) La volont.6 g6n6rale ne s’identifie pas n^cessairement & la volontG indivi- 
duelle, tel est le sens du dSveloppement des pages 158-159. 

(2) Si l’on confronte ce renseignement avec ceux que nous donnent & ce sujet 
les mulls sunnites, on remarquera que l’objection est attribute aussi bien & an- 
Nazzam qu’aux imamites. Cf. Sarahs! Usui I, 288 ; &azali, Muslasfa I, 111 ; Amidi, 
Ihkam I, 288. Il en est de m£me pour Abu 1-Husayn, Mu'tamad II, 458. Il est 
int6ressant de faire remarquer que dans le mSme ’volume XVII du MuQnl an- 
Nazzam est cit6 pp. 72, 298, 321. 

(3) Mugni XV, 384. 

(4) Mugni XVII, 204. 

(5) Mugni XVII, 156, 1. 4. 

(6) MuQni XV, 361, 11. 11-12 ; 366, 11. 11-12 et 392. 


3 
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ce qui n’est guere admissible en depit des garanties qu’appor- 
teraient selon an-Nazzam les conditions (surut) et les circons- 
tances determinantes (asbab) ou les indices concomitants 
(qara’in), precedant ou accompagnant le dire transmis ( 1 ). 
La presence de ces garanties nous porterait a confondre l’infor- 
mation avec la perception (idrak) et a justifier en definitive 
la theorie des sumaniyya , qui refusent d’attribuer le moindre 
credit aux informateurs dont l’informe n’a pas ete le temoin ( 2 ). 
La position d’an-Nazzam consiste done selon le qadi a nier la 
credibility des informations en tant que telles ( 3 ). 

L’autre argument consiste a retourner contre les nazzamiens 
l’objection qu’ils opposent a l’infaillibilite de VIgma' ( 4 ). Mais 
cette divergence d’opinion n’est pas grave et n’ebranle pas la 
solidite des fondements de la sarVa (usul). Choisir entre tel 
ou tel mode de tradition ne modifie pas d’une maniere fonda- 
mentale l’attitude d’esprit de Vusull; il n’en est pas de meme 
lorsqu’on en arrive a nier la concevabilite de VIgma (sihha) et 
son caractere probant (huggiyya). C’est, semble-t-il, l’opinion 
que soutenait an-Nazzam. Tandis que *Abd al-Gabbar attribue 
aux seuls imamites Tobjection contre la validite probante de 
VIgma , al-Hayyat dans son Kitab al-Intisar nie contre ar- 
Rawmandi que cette objection ait ete opposee par an-Nazzam 
et affirme qu’un tel propos « fut attribue au maitre mu'tazilite 
par 'Amr b. Bahr al-Gahiz seul». L’argument qu’al-Hayyat 
nous presente est pour le moins inverifiable : « Voici ses livres », 
nous dit-il, «qui rapportent le contraire de ce propos » ( 5 ). 
On ne regrettera jamais tant la disparition des ouvrages d’an- 
Nazzam ! 

Faut-il alors pour preter foi au dire d’al-Hayyat faire table 


(1) Mugnl XV, 392 sqq. SaharastanI, Milal, I, 72. Sarahs!, Usui I, 330 ; Bagdad!, 
Usui , 19. Mu'tamad , II, 566. 

(2) Mugnl , XV, 492, 403. II s’agit d’une secte d’indiens mat6rialistes professant 
la migration des &mes et niant la credibility des informations. Mugnl, XII, et n. 1. 

(3) Mugnl, XV, 392; XVII, 230-231. 

(4) Mugnl , XVII, 158, 11. 4 sqq. II est interessant de noter que ce qui etait au 
debut presente comme un pur donne : VIgma' en tant qu’accord, est ici accompagne 
d’un jugement de valeur : VIgma' en tant qu’infaillibilite f'isma) de VUmma. 

(5) Hayyat, Intisar 47/44. 
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rase des affirmations des heresiographes et usull-s sunnites 
unanimes a ce sujet ? Bien plus, peut-on avec M. Abu Rida 
conclure du texte d’al-As'arl qu’an-Nazzam ne s’etait pas 
oppose a la validite probante de Vlgma' ? ( x ) Le passage sur 
lequel M. Abu Rida s’appuie expose Topinion mu'tazilite 
sur la specification par la raison d’une information formulee 
selon le mode du general. Al-As'arl affirme que, selon certains 
mu'tazilites il faut s’en tenir au sens general si Ton ne ren¬ 
contre de specification de ce dire ni dans le Goran, ni dans 
Vlgma', ni dans d’autres informations. Est-on vraiment fonde 
a deduire de cette affirmation, pour le moins vague et evasive, 
qu’an-Nazzam considerait Vlgma' comme source de legi- 
timite juridico-religieuse ? En outre, lorsqu’a la fin des 
Maqalat ( 1 2 ) al-As'arl aborde a nouveau, fort brievement d’ail- 
leurs, le probleme de Vlgma', il le fait sous Tangle du probleme 
que pose la formation de Taccord (igma ) apres la divergence 
(ihtilaf) ( 3 ) ; an-Nazzam n’est pas cite. On constate ici le 
meme silence que celui qu’observera un demi-siecle plus tard 
le qadi. Ne serait-il pas plus rigoureux de retenir Taffirma- 
tion d’al-flazali sur le sujet, pour la mettre en parallele avec 
celle des Maqalat, p. 478, ce qu’evite de faire M. Abu Rida ( 4 5 ). 
«An-Nazzam, lit-on dans le Mustasfa, disait que Vlgma' 
consiste en un dire soutenu par une preuve, serait-ce le dire 
d’un seul ; or cela va a Tencontre de la langue (luga) et de 
la coutume ('urf); mais il adapte cette notion a sa doctrine 
(madhab) — car il ne pensait pas que Vlgma' fut une preuve — 
alors que lui etaient rapportes des recits convergents transmis 
par ou'i-dire interdisant Topposition a Vlgma' (wa-tawatara 
ilayh bi-t-tasamu' tahrlmu muhalafati l-igma'). Il affirma done 
«Vigma' est tout dire etaye par une preuve » (fa-qala hnwa 
kullu qauli qamat huggatuh)» ( 6 ). En somme, e’est Tinformation 


(1) M. AbQ Rida, an-Nazzam (Le Caire, 1365/1946) 17. Maq., 276. 

(2) Maq., 478. 

(3) Maq., 478. 

(4) Ce n’est pourtant pas faute d’avoir signals les textes de Gazali et d’Amidl, 
an-Nazzam, p. 17, n. 4. 

(5) &az^li, Mustasfa I, 110; AmidI Ihkam I, 280 est plus nuancS, tente un 
compromis et affirme que tout en niant Vlgma* tel que le concevaient «les gens qui 

lient et qui dSlient » (ahl al-hall wa-l-'aqd) an-Na?zam interdisait, d’accord avec 
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accompagnee de la preuve de sa veracite qui, selon an-Nazzam, 
pourrait etre source d’lgma \ Le consensus de VUmma n’est 
pas comme pour *Abd al-Gabbar un donne a partir duquel 
on pourrait tirer des certitudes, e’est la certitude de l’informa- 
tion qui peut susciter l’accord. L’lgma ' n’est qu’une consequence 
du vrai, il n’en est pas la source. Une telle idee se rencontre 
dans le chapitre oil la qadi, dont la pensee est visiblement 
tributaire d’an-Nazzam, tente de repousser l’objection nazza- 
mienne qui est a 1’arriere-plan de son developpement. « II est 
de la nature de la preuve de susciter l’accord » ( 1 ). Nous pensons 
done, avec M. Abu Rida, qu’an-Nazzam «concevait Ylgma* 
d’une maniere particuliere » ( 2 ). Mais avec al-Gazall nous irions 
plus loin en affirmant qu’il ne le tenait pas pour une source de 
validite legale, pas plus qu’il ne considerait le qiyas ou raisonne- 
ment par analogie comme un fondement du fiqh. Aurait-il 
alors imagine un systeme d’usul profondement distinct du 
systeme sunnite ? II n’est pas interdit de le supposer si Ton 
veut essayer de justifier sa theorie des informations et de 
YIgma\ et pour s’expliquer l’obsession exercee par son opinion 
sur les usull-s sunnites, ainsi que le silence observe par le qadi 
sur ce point ( 3 ). 

Par consequent, la lecture du chapitre ou 'Abd al-Gabbar 


ropinion r^pandue parmi les savants (li-ma Stahara bayna-l-'ulama'), de s’opposer 
& VItjma*. 

(1) Mugni XVII, 154, 1. 12. 

(2) An-Nazzam, 18. 

(3) Un fragment in6dit du livre de Gahiz sur la connaissance, Kitab al-masa'il 
wa-l-gaivabdt fl-l-ma*rifa, g6n6reusement communique par M. Pellat, nous rapporte 
que selon an-Nazzam et ses adeptes la connaissance se divise en huit genres (agnas), 
l’un etant de l’ordre du libre choix (ihtiyar), les sept autres de l’ordre de la necessity 
(idtirar). Les sept modes n£cessaires sont fournis par la perception des cinq sens 
(idrak al-hawass al-hamsa), la v6racit£ des informations (sidq al-ahbar), la con¬ 
naissance de l’etre humain (ma'rifal al-irisan); quant au mode assure par le libre 
choix, e’est la science de Dieu, de ses prophetes, de l’exegese, etc. Cette classification 
des sciences r6veie une certaine conception du rdle de l’irrationnel en theologie. 
Elle tient pour possible l’incursion de la volonte dans un domaine qui echappe k la 
raison. Dieu connu par le coeur est assume par le libre arbitre de l’homme en vertu 
de Tadoption d’une sorte de postulat intuitif. L’ordre des determinations est 
renverse. Le necessaire e’est la nature (tab*) imprimee en l’homme et subie par 
les facultes. Ce qui peut etre acquis par le libre choix e’est le monde du supra- 
rationnel. 
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demontre la validite probante de Ylgma * ( 1 ), surprenante pour 
qui s’attendrait a voir la raison prendre une place preponde¬ 
rate dans la hierarchie des arguments invoques, est a la reflexion 
satisfaisante pour resprit de qui cherche dans la demarche du 
qadi les traces d’une pensee dont l’influence sur l’elaboration du 
Mugni paratt indeniable. L’attitude strictement fideiste adoptee 
dans ce chapitre et qui empeche de donner a la validite de Ylgma* 
un fondement rationnel temoigne d’une rigoureuse logique 
interne et confirme par la le sentiment qu’eprouve le lecteur 
d’une certaine continuity entre l’optique volontariste et person¬ 
nels d’an-Nazzam et l’exigence critique de e Abd al-Gabbar. 
« Quant a la demonstration de la validite probante de Ylgma* 
par voie rationnelle, elle n’est pas a notre portee (fa-huwa 
ba*ldu) ( 2 ). A l’instar de son maitre, mais selon d’autres normes, 
*Abd al-Gabbar accepte d’accorder sa creance sans comprendre 
et, de ce fait, son argument rejoint la celebre objection d’an- 
Nazzam : nul ne peut garantir qu’une communaute particulSre 
(maljsusa) soit exempte d’erreur dans ses actes et ses dires, 
de meme qu’il n’existe pas de preuve de l’inerrance de chacun 
des sujets de l’obligation religieuse (fl kulli wahid min al- 
mukallafln) ( 3 ). II ecarte du meme coup l’argument rationnel 
inoperant et l’argument electif arbitraire. Pour conclure, le 
qadi nous expose son opinion sur la valeur des arguments 
presentes. De son avis le verset 115 de la Sourate IV fournit 
l’argument le plus solide (aqwaha) ( 4 ) : « Quiconque se separe 
du Prophete apres que la voie droite s’est manifestee a lui et 
suit un autre chemin que celui des croyants sera charge pour 
nous de ce dont il sera charge. Nous lui ferons affronter la 
Gehenne et quel detestable devenir ! » ( 5 ) La oil la raison est 
impuissante, il n’est pas de plus sur recours que la parole divine 
pour servir d’appui a l’esprit qui s’interroge. Si aucun des 
versets invoques n’est explicite quant a la validite de Ylgma\ 

(1) Mugni XVII, 160-204. 

(2) Mugni XVII, 199, 11. 15-16 ; 206, 1. 15. Ce texte frappe de caducity 1’afRr- 
mation de Zuhdi Garallah, al-Mu'tazila (Le Caire, 1366/1947) p. 247 sqq. 

(3) Mugni XVII, 199, 1. 17. 

(4) Mugni XVII, 203, 11. 7 sqq. 

(5) Trad. R. Blachere. 
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Tun cTentre eux signifie implicitement 1’appel au regroupement 
des croyants (mu'minun) ( 1 ) sous l’egide du Prophete. On peut 
voir dans le developpement consacre a ce verset, outre ^appli¬ 
cation de Tun des cinq principes mu'tazilites, la promesse et 
la menace divine (al-wa'd wa l-wa'ld), un exemple interessant 
d’exegese (la'wll) departageant rigoureusement les domaines de 
la foi et de la raison, sans sacrifier ni Tun ni l’autre, et sugge- 
rant par la une rehabilitation possible de celui par qui le scandale 
arriva. 

Marie Bernand 
(Paris) 
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(1) Mugni XVII, 168-169; 203, 1. 11-204. Dans ce chapitre 'Abd al-Gabbar 
insiste longuement sur la qualification de croyants (mu'minun) seuls concerns 
par Vlgmd'. Le terme dGsigne les musulmans animus par la foi, par opposition aux 
musaddiqun qui prStent foi aux r6eits traditionnels, sans avoir de conviction 
interne. C’est la negation du taqlid {Mugni, XII ; XVII, 155) et l’affirmation que 
dans l’unanimit6 de YUmma il y a une dimension nouvelle qui distingue la credibility 
du tawatur de l’adh£sion de foi que suppose YIgma'. 



SITUATION DU «TRIBUTAIRE» 

QUI 1NSULTE L’ISLAM, AU REGARD DE LA 
DOCTRINE ET DE LA JURISPRUDENCE 
MUSULMANES 


L’etude de ce probleme nous a paru interessante a un double 
titre ; elle nous offre, tout d’abord, un des exemples, fort rares 
par ailleurs dans l’histoire du droit musuman, ou la jurisprudence 
joue un role primordial face a une doctrine fluctuante et impre¬ 
cise. Nous sommes assurement devant un de ces cas signales 
par L. Milliot ou «la jurisprudence musulmane s’attache a 
suppleer la carence de la sarVa, en presence des besoins imperieux 
de la pratique » ( 1 ). En second lieu, ce travail nous donnera 
Toccasion de remarquer que, sur cette question precise, a 
defaut de jurisprudence generale, elle-meme assimilable a un 
ijma 4 des ulemas ( 2 ), plus concevable sur le plan de la theorie 
qu’atteste dans le domaine de la pratique, nous avons affaire 
a une serie de jurisprudences locales, marquees, a coup sur, de 
leurs appartenances respectives a un madhab particular et 
influencees, tres probablement, par des contingences politiques, 
sociales et economiques. II s’agit, d’autre part, d’une question 
fort importante — question de vie ou de mort, peut-on dire a 
Tadresse de ces malheureux «tributaires »! — et dont l’impor- 


(1) Introduction a l'£tude du Droit Musulman, Paris 1953, p. 177. 

(2) hoc. cit., p. 174. 
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tance a donne plus d’une fois a reflechir a l’autorite publique, 
avant de passer a l’execution des sentences et de commettre 
l’irreparable, la plagant ainsi nettement en-dega du programme 
des rigoristes (*) ; de ce fait la jurisprudence a ete continuel- 
lement et partout remise en cause, d’autant plus aisement qu’en 
pays d’Islam le politique engage le judiciaire et vice-versa — 
les deux lorsqu’ils ne sont pas confondus sont, du moins, forte- 
ment imbriques Tun dans l’autre — et que la jurisprudence ne 
s’impose comme source que «lorsqu’elle a obtenu Tagrement de 
la doctrine et apres une repetition suffisante des precedents » ( 1 2 ). 

Les juristes qui ont consacre a cette question des chapitres 
substantiels, a l’interieur d’ouvrages exclusivement reserves aux 
insultes proferees a rencontre du Prophete, tel Ibn Taimiyya 
(661-728/1262-1328) dans son K . al-Sarim al-maslul 'ala satim 
al-rasul ( 3 ), ainsi que ceux qui en ont traite dans un simple 
chapitre insere dans le cadre de la Sira , comme le Cadi 'Iyad 
(544/1149) dans son K. al-Sifa ’ fi’l-ta'rlf bi-huquq al-Muslafa ( 4 ), 


(1) Cl. Cahen, art. Dimml , Encyclopedie de VIslam, seconde edition ( E . I. 2), 
p. 234, col. 2. 

(2) L. Milliot, op. cit., p. 175. 

(3) Une autre edition, aussi convenable que celle que nous avons consultee 
(Haydarabad, 1322. H), mais a laquelle nous ne nous referons pas, est donn6e par 
M. M. *Abd-al-Hamid (Caire, 1379/1960). Pour cette oeuvre qui marque la premiere 
intervention du hanbalite dans la vie publique de son temps, voir H. Laoust, 
La Biographie d'Ibn Taimiyya d'apres Ibn Katir in Bulletin d'Etudes Orientales , 
t. 9, 1942-45, Beyrouth 1943, pp. 115-162 ; c’est, en effet, & ce traditionniste safTite, 
exclusivement, que nous devons le r6cit des circonstances de la composition de 
cette oeuvre {op. cit. y p. 118) ; Haggi galifa ( Kasf , t. 4, p. 89, 6d. G. Fluegel) se 
contente de l’indication du nom de 'Assaf al-Nasrani comme coupable d’avoir 
insults le Prophete au mois de ragab de 693 ; Ibn Ka$ir precise que lorsqu’il 
sollicita la protection du fils d’un emir alawite, notre hanbalite, accompagnS du 
Sayh al-Fariql, alia trouver le gouverneur de Damas pour lui exposer le cas ; ce 
dernier donna raison aux deux docteurs qui le quitterent entourSs d’une foule 
considerable ; 'Assaf, convoquS, arriva accompagnS d’un bedouin, mais ne put 
Schapper a la foule qui, rSunie devant la cour de l’emir, lui langa des pierres et 
le toucha. Le prince, devant la tournure grave que prit 1’afTaire, fit emprisonner 
les deux juristes, apres leur avoir fait donner la bastonnade en sa presence. 'Assaf 
se convertit a V Islam, rSussit & prouver au conseil qui se reunit & son sujet que les 
tSmoins a charge etaient ses ennemis et eut ainsi la vie sauve. Les deux docteurs 
furent reaches par l’emir et traitSs avec Sgards; Ibn-Taimiyya composa alors cet 
ouvrage. 

(4) II sera fait fond, dans cette etude, sur d’autres sources, certes, moins impor- 
tantes pour notre sujet, mais qui ne sont pas moins reveiatrices de positions autres 
que celles defendues ou simplement presentees par notre hanbalite. 
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ne parviennent a citer du Goran aucun verset suffisamment 
explicite et precis, mais seulement des passages ou il est parle 
des Musrikun, d’une fagon generate, a l’etat de guerre avec les 
Musulmans ou a l’etat assimile au premier, celui de la rupture, 
par leur fait, du pacte de paix les liant aux vainqueurs. Nous les 
donnons, en bloc, et nous verrons par la suite ce qu’Ibn Taimiyya 
a pu en tirer par la voie de l’exegese : «Combattez ceux qui ne 
croient point en Dieu ni au Dernier Jour, [qui] ne declarent pas 
illicite ce que Dieu et Son Ap&tre ont declare illicite, [qui] 
ne pratiquent point la religion de Verite parmi ceux ayant 
regu l’ficriture ! [Combattez-les] jusqu’a ce qu’ils paient la 
jizya directement (?) (sic) et alors qu’ils sont humilies. » ( x ) 
« Comment les Associateurs auraient-ils un pacte au nom (?) 
(sic) de Dieu et au nom (sic) de Son Apotre, a l’exception de 
ceux avec qui vous avez conclu un pacte, pres de la Mosquee 
Sacree ? Tant qu’ils seront done droits envers vous, soyez 
droits envers eux ! Dieu aime les pieux. Si [au contraire] ils 
violent leurs serments apres avoir conclu un pacte et [s’]ils 
attaquent votre Religion, combattez les guides (?) (sic) de 
l’infidelite ! En verite, ils ne tiennent nul serment. Peut-etre 
cesseront-ils ? » ( 2 ) « Ne combattez-vous point des gens ayant 
viole leurs serments et ayant medite d’expulser l’Apdtre, 
apres qu’ils vous ont attaques les premiers ? Les redoutez-vous 
alors que Dieu est plus digne que vous Le redoutiez, si vous etes 
[vraiment] croyants ? Gombattez-les ! Par vos mains Dieu les 
tourmentera et les couvrira d’opprobre, alors qu’Il vous secourra 
[victorieusement] contre eux, qu’il guerira le ressentiment des 
croyants et chassera la colere de leurs coeurs. Dieu revient 
[de Sa rigueur] envers qui II veut. Dieu est omniscient et 
sage. » ( 3 ) 

Ibn Taimiyya nous off re son interpretation dans un chapitre 
dont le titre illustre assez ses intentions en la matiere ; apres 
avoir passe en revue une jurisprudence plutot fluctuante—que 
nous reverrons avec lui, un peu plus loin—il aborde la doctrine, 


{1) Traduction R. Blachere, t. 3, Paris, 1950, vt. 29, s. 115 = 9, pp. 1082-83. 

(2) Loc. cit., t. 3, pp. 1078-79, vts 7 et 12, s. 115 = 9. 

(3) Loc. cit. t t. 3, pp. 1079, vts 13 et 14, s. 115 = 9. 
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l’annongant ainsi : « Comment etablir la preuve de la rupture 
du pacte du dimml par ses insultes proferees contre Dieu ou 
Son Livre ou Sa Religion ou Son Apotre, ainsi que celle de 
l’obligation de sa mise a mort, conjointement avec le Musulman 
[coupable du meme crime], lorsqu’elleest fournie,eventuellement, 
par le Coran, la Sunna, Yijma' des Compagnons et des Successeurs 
et Yi'tibdr» ( x ), c’est-a-dire, pour ce dernier terme, le qiyas. 
Pour ce qui est du Livre, il procede, selon son expression, 
par deduction (yustanbat dalika minhu) et s’attache a tirer, 
du premier passage pre-cite, son argumentation, en mettant 
en valeur le groupe de mots : « hatta yu'tu-l-jizya 'an yad wa hum 
sdgirun»; en effet, remarque-t-il, nous avons regu l’ordre de 
combattre les gens de l’Ecriture jusqu’a ce qu’ils paient la 
jizya , alors qu’ils sont humilies, c’est-a-dire dans un etat d’humi- 
liation permanente inherent a ceux qui doivent payer continuel- 
lement et sans interruption leurs redevances ; « II est bien connu, 
enchaine-t-il, que quiconque insulte manifestement, et devant 
nous, notre Prophete et blaspheme contre notre Dieu, au vu et 
au su du grand nombre d’entre nous, et attaque notre religion 
dans nos assemblies, n’est point un humilie, ce dernier ne 
pouvant etre que vil et meprisable ; or son comportement, 
conclut-il, est le fait d’un puissant qui nous impose une humi¬ 
liation et il trahit meme le comble de l’avilissement et du 
mepris qui peut nous etre inflige. » ( 1 2 ) Tirant les effets juridiques 
de sa deduction, Ibn Taimiyya affirme qu’il n’est pas possible 
de leur accorder un pacte de protection, sans avoir en vue le 
but vise par notre combat a leur encontre, et que meme si un 
pared pacte a ete signe avec ceux, il sera entache de nullite ( 3 ) ; 


(1) Al-Sarim, p. 12. 

(2) Loc. cit.j p. 13. 

(3) Le theme de sagar a inspire une literature assez riche, sur le double plan 
doctrinal et pratique ; Ibn Hazm (456/1064) ( Muhalla , t. 11, p. 417, 6d. Gaire, 1352) 
exprime un point de vue identique en affirmant avec force que le dimml en quittant 
l’Stat d’avilissement, rompt par-l&-m£me son pacte de protection et qu’il peut 
ainsi £tre tu6 ou tomber dans la captivity, tout en voyant ses biens confisques. 
Si Ibn Qudama (620/1223) cite ( Mugni , t. 7, p. 537) une opinion qui stipule l’avanie 
lors de la perception de la jizya, en maintenant les «tributaires * dans une station 
debout prolongee et en les tirant brutalement par la main, il n’en donne pas moins 
une autre affirmant que le sagar est simplement l’engagement (iltizam) & s’acquitter 
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ils demeurent ainsi dans un etat d’indifference juridique ('ala-l- 
ibaha) ( 1 ) pour ne pas acquerir une situation equivoque de secu¬ 
rity (subhat aman), une paix equivoque ressemblant, dans ce 
cas, a une paix veritable ( 1 ). 

Du second passage coranique, notre auteur retient l’expres- 
sion symetrique : « fa-md-staqdmu lakum fa-staqlmu lahum » 
pour avancer «qu’il est notoire que les insultes proferees, 
publiquement, contre nous et en notre presence, ainsi que les 
attaques lancees contre notre Dieu, notre Prophete, notre 
Livre et notre Religion portent atteinte a la droiture, tout comme 
une declaration publique de guerre a un pacte deja conclu. » ( 2 ) 
De meme son attention est attiree par le groupe : « nakatii 
aymanahum - ta'anu fi dlnikum- qatilii a’immat al-kufr » qui, 
tel qu’il est structure, n’offre pas une condamnation explicite 
et nette pour le simple blaspheme, ce qui incite Ibn Taimiyya 
a un travail d’exegese circonstanciee. Contre ceux qui soutien- 
nent que le combat ne peut etre livre qu’aux gens coupables, 
a la fois, du double crime — violation des serments et attaque 
contre la religion — il rappelle que le Prophete declarait licite le 
sang de tout coupable de mauvais comportement vis-a-vis 
de Dieu et de Son Prophete et de toute attaque contre la religion, 
tout en soulignant que, par ailleurs, il s’abstenait de le faire 
contre tout autre coupable ( 3 ). Apres avoir envisage les inter¬ 
pretations possibles du rapport existant, eventuellement, 
entre, d’une part, la sanction prescrite et, d’autre part, les deux 
crimes consideres, separement, ou reunis, il affirme que «ce 


eux-m^mes de l’impdt, sans subir, pour autant, de brimade (wa la yustatt *alayhim 
fVahdihd). Des auteurs malikites post^rieurs ont donn6 force details sur le dSroule- 
ment de la cer^monie de paiement; l’6mir doit lui donner un coup de poing sur 
la nuque, apres avoir per$u de lui l’impdt, affirme al-Dardir al-*Adwi dans un fatwa 
sur la situation des Infideles en figypte [J. A. s^rie 4, t. 19, p. 107). Il recevra 
un soufflet en payant et sera repoussG de telle fagon qu’il estimera avoir 6chapp6 
a l’6p6e, gr&ce ^ cette avanie, precise al-Magili (909 ou 910/1503 ou 4) dans ses 
Ahkam ahl al-dimma (G. Vajda, Un Traitt Magrebin « Adversus Judaeos » in Etudes 
d'Orientalisme didiees a la memoire de L6vi-Provengal, t. 2, p. 811, Paris, 1962). 

(1) Loc. cit. f p. 13. 

(2) Loc. cit., p. 14. 

(3) Loc. cit., p. 16 ; cf. L. Massignon, art. Zindlq , E. I. 1 , p. 1298, col. 2, oil il est 
signal^ avec beaucoup de nettet6 que le sabb al-rasul avait 6t6 «le seul crime 
syst^matiquement puni par le Prophete lui-m§me de la peine capitale ». 
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verset, quelle que soit l’interpretation supposee, presente bien 
une preuve ; en effet, le maximum que Ton puisse imaginer 
c’est que la violation du serment est bien ce qui rend le combat 
permis (mublh li-l-qitdl), alors que l’attaque contre la religion 
le confirme et en fait une obligation » (*). Partant de la, il 
avance que si ce dernier crime incite, peremptoirement, a com- 
battre ceux qui ne sont plus lies avec nous par un pacte et en 
fait un devoir, il doit le faire a fortiori a l’encontre de ceux qu’un 
contrat de protection (dimma) lie a nous en les plagant dans 
un etat d’humiliation ( 1 2 ). Une autre argumentation est avancee, 
qu’Ibn Taimiyya lui-meme qualifie de forte et de bonne : 
le « tributaire » en insultant le Prophete ou Dieu ou l’lslam 
« viole son serment » et « attaque notre religion » pour la simple 
raison qu’il ne subsiste aucun disaccord entre les Musulmans 
quant a la sanction qu’il faut appliquer ; ainsi, on sait que 
son pacte ne comporte pas la permission de ces insultes, sinon 
il ne serait pas inquiete. « Si done, deduit-il, nous avons conclu 
avec lui un pacte pour qu’il n’attaque pas notre religion et 
qu’il le fasse par la suite, «il viole, ipso facto , son serment, 
apres avoir conclu un pacte» et «attaque notre religion», 
tombant, par la-meme, sous le coup de la peine de mort prevue 
par le verset. » ( 3 ) 

Au meme passage coranique, Ibn Taimiyya s’arrete a l’expres- 
sion a'immat al-kufr , ce qui l’amene a poser le probleme ainsi, 
insere dans un dilemme : ou bien Dieu entend par l’appellation : 
« guide de l’infidelite » tous ceux qui ont viole leurs serments 
ou attaque la religion, ou, seulement, un groupe parmi eux ; 
le second cas est impossible, car l’acte necessitant le combat 
provient d’eux tous ; il n’est done pas permis d’appliquer la 
sanction a un groupe en particulier, la cause (*illa) doit toucher 
l’ensemble (yajib iarduha), a moins d’un empechement qui 
n’existe pas ici ; en effet Dieu a fourni une seconde cause en 
ajoutant qu’ils ne tiennent nul serment, ce qui englobe les 
deux categories de crime ( 4 ). 


(1) Loc. cit., p. 16. 

(2) Loc. cit., pp. 16-17. 

(3) Loc. cit., p. 18. 

(4) Loc. cit., p. 18. 



SITUATION DU « TRIBUTAIRE » QUI INSULTE L ISLAM 


45 


L’argumentation que tire notre hanbalite du troisieme 
passage coranique est moins serree et moins probante ; Dieu 
n’a-t-Il pas fait de l’expulsion de l’Apotre qu’ont meditee ses 
ennemis, un motif incitant au combat ? N’y a-t-il pas dans 
l’insulte proferee a l’encontre du Prophete plus de mal cause 
a ce dernier que dans l’intention de l’expulser ? Muhammad a, 
en effet, pardonne le jour de la conquete de la Mekke a ceux qui 
avaient voulu son expulsion de sa ville natale, mais n’a point 
pardonne aux autres. Sur le reste du passage il s’arrete, plus 
particulierement, a yasfl sudur qawm mvCminln wa yudhib 
gayz qulubihim , pour affirmer que le ressentiment et la colere 
en question dont Dieu guerira les Musulmans, grace au combat 
qu’ils livrent a leurs ennemis, sont ceux que causent les insultes 
proferees publiquement par les « tributaires » a Tencontre de 
Muhammad ; en tant que telles, elles les touchent et leur sont 
plus douloureuses que l’effusion du sang de certains d’entre 
eux et l’usurpation de leurs biens ( 1 ). 

Poursuivant methodiquement son examen de la doctrine, 
Ibn Taimiyya ne se departira pas de son style d’exegese, tant 
il est vrai que sa position sur cette question particuliere n’est 
pas moins malaisee dans le domaine de la Tradition que dans 
celui du Goran ; a defaut de hadlt precis ( 2 ) s’enongant sous 
une forme dogmatique, il n’y a guere qu’une jurisprudence 
qui, dans ce cas precis, acquiere immediatement et automa- 
tiquement force de doctrine, pourvu que son authenticite 
soit etablie ; c’est precisement a un travail d’historien double 
d’un juriste que va se livrer notre canoniste de Harran. Le 
premier cas evoque est deja peu probant et notre auteur en sera 
nettement conscient; il s’agit d’une Juive qui insultait 
Muhammad chez elle, mais en presence d’un Musulman aveugle 
et pauvre, de surcrolt, qui venait souvent chez elle chercher 
le gtte et le couvert et, probablement, un peu de tendresse et 


(1) Loc. cil., p. 21. 

(2) Le seul hadlt que presente I’auteur {loc. cit., pp. 91-92) lui semble suspect, 
son isnad le ramenant a 'All, alors que les Traditions rapport^es par la famille 
du Prophete lui paraissent bien faibles ; il s’agit de : man sabb nabiyy qulil wa 
man sabb ashabah julid. 
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d’affection (kanat tuVimuh wa tuhsin ilayh) ( 1 ) ; une nuit, alors 
qu’elle s’adonnait a son jeu favori, il 1’etrangla; le lendemain, mis 
au courant de l’affaire et devant l’aveu de l’aveugle, Muhammad 
ne put qu’admettre le fait accompli, absoudre le coupable et 
declarer nulle toute revendication de la partie civile. Apres 
avoir soumis cette Tradition a un examen superficiel de critique 
externe et assure que ce mursal , ce hadlt rapporte d’apres une 
chaine de garants non continue, a ete mis en application, sans 
hesitation aucune, par les fuqaha, il avance, a titre de conclusion, 
qu’il y a la un texte explicite autorisant la mise a mort de la 
femme (wa hada-l hadil nass fl jawaz qatliha), a cause de ses 
insultes proferees contre le Prophete et une preuve, a fortiori, 
pour la mise a mort du « tributaire » homme, ainsi que du Musul- 
man et de la Musulmane coupables du meme crime ; cette 
femme, explique-t-il, vivait dans un etat d’arret des hostilites et 
de cessez-le feu (kanat muwadia muhadina) accorde par le 
Prophete, a son arrivee a Medine, a tous ses habitants juifs, 
sans leur imposer, pour autant, le paiement de la jizya ( 2 ). 

Le second cas est celui de Ka'b Ibn al-Asraf qui — a en croire 
les auteurs de la Sira qu’Ibn Taimiyya soumet, cette fois, a 
une critique beaucoup plus developpee, mais demeurant tou- 
jours legere et superficielle — serait un Juif de Medine, vivant 
en paix dans son oasis, juste au debut de Timmigration de 
Muhammad dans cette ville, profitant de cet etat de coexistence 
pacifique dans lequel vivaient ses coreligionnaires, eux-memes 
allies aux Ansar , non encore islamises dans leur totalite. La 
deuxieme annee de l’hegire, lors de la Bataille de Badr et l’echec 
militaire retentissant des Mekkois, il se rendit dans la ville des 
vaincus, pleura leurs morts, declara preferer a 1’Islam la religion 
de la Jahiliyya, revint a Medine et y composa des vers pour 
satiriser le Prophete et chanter la beaute des epouses des 
Musulmans ; devant Tindignation de ces derniers atteints 
dans leur honneur et lui-meme atteint dans le sien propre, 
Muhammad demanda un volontaire pour tuer Ka'b et c’est 
ainsi qu’il fut assassine apres avoir ete attire dans un guet- 


(1) Loc. cit., p. 60. 

(2) Loc . cit., pp. 60-61. 
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apens par des Compagnons du Prophete (*). Comme il s’agit 
d’un cas touchant a la politique militaire des Musulmans, 
notre hanbalite, en bon juriste, s’attache a refuter, point par 
point, les theses tendant a le vider de sa substance juridique 
propre qui le rattache a notre probleme ; le Juif n’a viole le 
pacte que par la composition du poeme satirique ; la preuve en 
est que Muhammad ne Tinquieta pas a son retour a Medine 
et qu’il ne demanda son assassinat que lorsqu’il fut informe 
de l’existence de sa satire ( 1 2 ). D’autre part, ajoute IbnTaimiyya, 
tout le mal cause par Ibn al-Asraf aux Musulmans le fut par 
sa bouche ; s’abstenant de commettre tout ce qui pouvait etre 
considere comme un acte de guerre, il ne devait etre place que 
dans la situation de celui qui insulte T Islam et les Musulmans. 
Mais ceci ne veut nullement dire que l’auteur d y al-Sarim 
sous-estime l’aide pretee par le poete juif aux Mekkois, en magni- 
fiant leur religion et en les incitant a tuer leurs ennemis, et 
il prend soin de condamner 1’une et l’autre de ses deux actions ; 
il en tire meme la conclusion qui s’impose ; prenant position 
d’emblee contre Abu Hanlfa (150/767), al-Tawri (161/778) et 
al-Safi'I (204/819), encore que pour ce dernier, il y ait divergence 
entre ses partisans ( 3 ), il soutient que «le dimmi qui espionne 
pour le compte de gens en etat de guerre avec les Musulmans, 
qui les informe des failles existant dans leurs rangs et qui 
appelle les Infideles a les combattre, viole, par la-meme, son 
pacte, au meme titre que celui qui blaspheme » ( 4 ). Son adver- 
saire controversiste allegue que Ka'b presente une fagon d’atta- 
quer bien particuliere, puisque le poeme satirique, se fondant 
sur le rythme, est ce qu’on apprend, clame par la voix et les 
instruments de musique et propage ainsi parmi les gens, ce 
qui provoque un effet nefaste different de celui que la prose 
produit, effet auquel, du reste, le Prophete etait sensible, 
puisqu’il trouvait que les satires de Hassan Ibn Tabit, son 
poete officiel, atteignaient plus durement ses adversaires que 
les lances. Ibn Taimiyya avance, en reponse, les arguments 


(1) Loc. cii., pp. 69-72. 

(2) Loc. cit., p. 74. 

(3) Voir infra. 

(4) Loc. cit., p. 81. 
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suivants, tout en reprenant le probleme sur un plan plus general ; 
tout d’abord, il s’eleve contre les hanafites cites par son adver- 
saire et qui mettent en exergue reflet produit par la multi¬ 
plication des insultes pour condamner a mort le coupable 
dimml (*) ; «Gertes, admet-il, la nature du crime, appelant 
necessairement le chatiment, peut voir certains de ses genres 
s’aggraver, qualitativement (sifat an ) ou quantitativement 
(qadr an ), ou sur les deux plans a la fois » ( 1 2 ), comme il a ete 
reconnu par Muhammad et les quatre califes orthodoxes, « de 
meme qu’il ne fait point de doute que le crime de celui qui 
multiplie les blasphemes contre le Prophete, ou compose des 
poemes pour l’insulter est plus grave que celui de tout autre 
Tinsultant par un seul mot en prose » ( 2 ) ; mais le seul effet 
juridique a en tirer, c’est que l’application de la peine est plus 
urgente (awkad) pour le premier que pour le second. En voici 
les preuves ; Muhammad a dit a propos de Ka'b : « Qui est 
volontaire pour Ka*b Ibn al-Asraf, puisqu’il a cause un mal 
(add) a Dieu et a son Prophete ? » Or Vada s’emploie ici dans 
l’absolu et n’est lie, ni a une qualite ni a une quantite ( 2 ) ; 
d’autre part, l’assassinat de la Juive qui l’insulta en prose ( 3 ) — 
Ibn Taimiyya oublie de rappeler qu’elle le fit a plusieurs reprises 
— fut approuve par lui. En troisieme lieu «le genre qui autorise 
a faire couler le sang ne presente aucune difference, quant 
a sa quantite, grande ou petite, ni a sa qualite, legere ou grave, 
pour permettre l’application de cette peine ; peu importe que 
ce soit parole ou acte, tels que l’apostasie, la fornication ou la 
declaration de guerre ; c’est la le qiyas des usul ( 4 ). Soutenir 
le contraire serait se placer a l’encontre de ce raisonnement par 
analogie ; ce qui ne se pourrait qu’en vertu d’un texte servant, 
par lui-meme, de base ; or cela ne se trouve pas ( 4 ). Le quatrieme 
argument s’insere dans un dilemme : « Le coupable, affirme- 
t-il, lorsqu’il multiplie ces paroles et actes, est mis a mort, ou 
bien parce que la nature de son crime l’autorise, ou bien parce 


(1) Loc. ciL, p. 83; voir infra . 

(2) Loc. cit., p. 84. 

(3) Voir supra. 

(4) Loc. cit., p. 85. 
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que l’autorise une quantite afferente a celui-ci; si c’est le premier 
cas, c’est ce que nous demandons ; si c’est le second, quelle 
est la limite de cette quantite ? II n’appartient a personne de 
la determiner que par un texte ou un ijma * ou un qiyas , pour 
quiconque admet ce dernier quant a l’estimation des quantites ; 
or ces trois sources sont inexistantes sur ce point. » (*) II en est 
de meme du cinquieme argument; la peine de mort peut etre 
appliquee en vertu, ou d’une sanction legale (hadd) qu’il faut 
respecter, ou d’une sanction laissee a l’estimation de l’imam ; 
dans le premier cas, elle doit etre bien definie ; mais elle ne 
peut avoir d’autre definition que celle qui decoule de sa nature ; 
affirmer autrement, serait se substituer au sar'; dans le seond 
cas, il n’y a point dans les sources de droit (usul) de ta'zir 
par peine de mort; on ne pourrait l’affirmer que par un dalll 
(indice juridique) qui le specifie (yahussuh); notre preuve est 
dans les dispositions generates ('umumat) que renferme le 
hadlt: il n’y a que trois choses qui puissent rendre licite la 
mise a mort d’un homme musulman... ( 1 2 ) 

Nous arrivons au troisieme et dernier cas type, mis a contri¬ 
bution par l’auteur pour etayer par la doctrine sa these juris- 
prudentielle ; ici encore, Texegese est necessaire, la condam- 
nation ne paraissant pas peremptoire et nette ; mais fexamen 
critique par notre auteur est inexistant, car il admet Thistoire 
comme tres connue et rapportee partout, et par tous, en des 
termes presque identiques. Le jour de la conquete de la Mekke, 
'Abd-Allah Ibn Sa'd Ibn Abi Sarh se refugia chez son frere de 
lait le Compagnon ‘Utman Ibn *Affan ; il cherchait, sur-le-champ, 
a echapper aux represailles possibles qu’il pouvait encourir pour 
la maniere dont il s’etait acquitte a Medine de sa mission comme 
secretaire de Muhammad ( 3 ) ; il rapportait qu’il completait 
sa revelation, ecrivait, sous sa dictee, ce qu’il voulait mais 
recevait toujours et apres coup son accord ; il pretendait 
meme qu’il pouvait l’orienter comme il le desirait et falsifier 
la revelation sans rencontrer, pour autant, de desavoeu ( 4 ). 

(1) Loc. cit., p. 86. 

(2) Loc. cit., p. 87. 

(3) Loc. cit., p. 108. 

(4) Loc. cit., p. 114. 
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Le Prophete venait, precisement, de prononcer sa condam- 
nation a mort, ainsi que celle de trois autres comptes parmi ses 
ennemis les plus acharnes ( 1 ). 'Utman l’amena jusque par devant 
Muhammad et dit a ce dernier : « 0 Apdtre de Dieu ! 'Abd- 
Allah te presente son serment d’allegeance (baya*) ». Le Prophete 
leva la tete et le regarda par trois fois en signe de refus ; mais a la 
troisieme il accepta ; ensuite, il s’adressa a ses Compagnons et 
leur dit : « N’y avait-il pas, parmi vous, un homme bien dirige 
par Dieu (rasld) qui put se dresser vers celui-ci pour le tuer 
lorsqu’il m’eut vu retenant ma main devant la sienne ? » — 
« 0 Apdtre de Dieu ! repondirent-ils, nous ne savions pas ce que 
cachait ton ame ! ne pouvais-tu pas d’un clin d’ceil nous faire 
signe ? » et lui de repondre : « Un prophete ne doit pas avoir 
un oeil traltre. » (innahu la yanbagi li-nabiyy an takuna lahu 
ha’inat al-a'yun) ( 2 ). 

Comme on le voit, il s’agit d’un cas qui n’est pas pleinement 
probant; fidele a son habitude, notre juriste se livre a son travail 
de deduction pour en tirer le maximum de preuves pour sa 
these rigoriste, bien qu’il se perde, par ailleurs, dans de longs 
developpements, hors de propos, pour refuter ce qu’on suppose 
etre les allegations de cet Ibn Abi Sarh. Tout d’abord, il fait 
remarquer qu’en regie generale, l’apostat n’est mis a mort 
qu’apres avoir ete invite a resipiscence (yustatab), soit obli- 
gatoirement, soit par desir d’accommodement (istihbab an ), 
et que du temps de Muhammad, nombreux avaient pu ainsi se 
racheter ; d’autre part, le Prophete avait accorde Taman a 
tous les Mekkois qui Tavaient combattu de la maniere la plus 
acharnee ; done, le crime d’lbn Abi Sarh devenait plus grave 
que les deux autres. Nullement embarrasse par le pardon 
du Prophete qui ne semble pas Tinteresser, Ibn Taimiyya en 
retient simplement que ce dernier pouvait tuer quiconque 
l’avait insulte, meme s’il etait revenu de sa faute et avait 
r6integre les rangs des Musulmans ( 3 ). 

Le troisieme element de la doctrine, le consensus des Compa- 


(1) Loc. cit., pp. 108-109. 

(2) Loc. cit., p. 108. 

(3) Loc. cit., p. 116. 
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gnons tel qu’il est compris par l’auteur, ainsi que par les Musul- 
mans sunnites, d’une fagon generate, ne semble pas inviter a 
un travail d’exegese quelconque. Du moment oft Ton admet le 
principe de son existence, le reste est affaire d’historien, r&le 
qu’il se refuse a jouer, contrairement a son habitude dans ce 
livre, du moins jusqu’ici. II faut dire que sa tache a ete rendue 
d’autant plus aisee qu’il a cru devoir conclure ses develop- 
pements sur la Sunna en affirmant que le dimrrii blasphemateur 
doit etre tue, que le Prophyte avait ordonne la mise a mort de 
toute personne coupable de ce crime et ce, a plusieurs reprises, 
qu’il n’avait jamais entendu parler d’une affaire de ce genre 
sans emettre un pared jugement et qu’il en fut toujours ainsi 
avec ses Gompagnons qui, du reste, ne pouvaient se placer 
que dans une position de continuity ( 1 ). L’ijma' de ces derniers, 
pour notre auteur, « est ce qu’on rapporte d’eux sur des affaires 
multiples de nature a se propager et a deborder de leur cadre 
d’origine (yastafld) et que personne n’a desavoue » ( 2 ), defi¬ 
nition, somme toute classique, mais que notre hanbalite presente 
comme la voie la plus pertinente (ablag) pour avancer cet 
ijma sur une question quelconque derivant des principes du 
droit (mas 1 ala far'iyya) ( 2 ). 

La position d’Abu Bakr est claire. S’agissant de sa personne 
qui avait ete traitee grossierement (aglaza rajul li-Abl Bakr), il 
refusa a Abu Barza de tuer le coupable, le rudoya et lui dit que 
plus personne apres l’Ap&tre de Dieu ne pouvait s’arroger ce 
droit ( 3 ). Ibn Taimiyya qui rapporte ce recit par des voies mul¬ 
tiples s’empresse d’en deduire que Muhammad pouvait tres 
bien tuer quiconque Tinsultait ou le traiter grossierement ( 4 ). 
Deux autres cas, egalement clairs, mettent Abu Bakr en scene 
avec son gouverneur du Yamama et deux chanteuses dont Tune 
chantait des insultes contre le Prophete et Tautre contre les 


(1) Loc. cit., p. 164. 

(2) Loc. cit., p. 194. 

(3) Loc. cit., p. 92 ; cf. le cas de ‘Umar Ibn *Abd-al‘AzIz qui insults, d6clara 
qu’il fallait simplement donner au coupable des coups de fouet sur la t§te. « Je 
m’en serais abstenu, dit-il dans ses scrupules, si je ne savais pas que c’6tait dans 
son bien. » Loc. cit., p. 199. 

(4) Loc. cit., p. 93. 
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Musulmans ; le gouverneur, al-Muhajir Ibn Umayya, qui leur 
appliq ua la meme sanction, en les amputant, chacune d’une 
main et en leur arrachant a Tune et a l’autre deux incisives, 
fut desapprouve par le calife ; celui-ci, tout en avalisant le 
fait accompli, dans une lettre qu’il lui fit parvenir, jugea qu’il 
aurait fallu tuer la premiere, la peine legale appliquee dans 
le cas des prophetes ne ressemblant en rien aux autres ; ainsi, 
si le coupable est musulman, il est considere comme un apostat 
et s’il est lie par un pacte (mu'ahid), il doit etre traite comme 
un belligerant et un traftre ; quant a la seconde chanteuse, s’il 
s’agit d’une Musulmane, elle merite une correction, mais sans 
mutilation (duna-l-mutla), et si on a affaire a une femme 
dimml le pardon doit etre accorde ; l’etat d’« association » 
dans lequel elle se trouve est plus grave que son crime ( 1 ), 
argument qui, on le verra, paraitra sous la plume d’Abu Hanifa 
et d’al-Tawrl en faveur du blasphemateur, d’une fagon gene- 
rale. 

Si d’apres la Tradition rapportee par notre auteur, Abu 
Bakr, ainsi d’ailleurs que d’autres, tel Ibn 'Abbas ( 2 ), ne sont pas 
impliques directement dans une affaire concrete d’application 
de la peine de mort, il n’en est pas de meme pour 'Umar qui 
aurait tue, de sa propre main, une personne coupable d’avoir 
injurie le Prophete ; en tout cas, on lui attribue des propos 
ou il ordonne de tuer quiconque profere des insultes a l’egard 
de Dieu ou de l’un de Ses prophetes. Le pacte de protection que 
le second calife orthodoxe conclut avec les Chretiens de Syrie 
en presence des Compagnons et qui, selon la tradition, dote 
1’Islam d’une legislation complete et precise, alors que le Prophete 
et Abu Bakr s’etaient contentes de poser les principes generaux 
du statut des minorites confessionnelles ( 3 ), n’interesse Ibn 
Taimiyya que pour l’incident auquel la ceremonie de signature 
donna lieu. Alors que 'Umar ouvrait son discours en citant 
deux trongons de deux versets : « Quiconque est dirige par Dieu 


(1) Loc. cit., pp. 194-95. 

(2) Loc. cit., pp. 195-6 ; Voir sa position identique a celle d’Abu Bakr. 

(3) H. Laoust, Essai sur les Doctrines sociales et politiques de Taqi al-Diti Ahmad 
Ibn Taimiyya..., Caire, 1939, p. 265. 
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n’a aucun suborneur ! Nul directeur a celui que Dieu egare ! » ( 1 ), 
le patriarche nabateen Constantin l’aurait interrompu pour 
lui faire remarquer que Dieu n’egare personne ; le calife, un 
instant interloque, reprit son discours, apres avoir essaye 
vainement de faire repeter par le patriarche cette reflexion ; 
mais en l’entendant, cette fois, a nouveau et se l’etant fait 
traduire, il s’adressa a lui en disant : « Nous ne t’avons pas 
accorde ce pacte de protection pour que tu te meles de notre 
religion ! Par Dieu si tu recidivais, je te trancherais la tete ! » ( 2 3 ) 
et Ibn Taimiyya de conclure : « On connalt done l’accord des 
Compagnons etablissant que les proteges (ahl al-ahd) ne doivent 
en rien manifester leur opposition a notre religion et qu’il y a 
la un crime, dont la sanction est la mort; or, poursuit-il, insulter 
notre Prophete fait partie des oppositions les plus graves, 
car traiter, manifestement, de faux le destin (qadar) est une 
maniere de l’insulter publiquement ( 2 ). 

Avec le quatrieme fondement de la doctrine, le qiyas ou raison- 
nement analogique qu’Ibn Taimiyya appelle ici i'tibar , nous 
aurons l’occasion de presenter une synthese des opinions de 
l’auteur, ce qui nous fera acceder de plain-pied a la jurisprudence 
hanbalite, elle-meme tres proche de la doctrine ou, pour le 
moins, congue comme telle par ses auteurs. Tout d’abord, 
nous presentons rapidement une justification donnee par le 
juriste hanbalite ( 4 ) pour son abstention de Temploi du terme 
qiyas; il va sans dire que ce dernier procede, tout comme 
Yistihsan et Vistislah, deux autres procedes jurisprudentiels se 
fondant, respectivement, sur le principe de l’approbation per¬ 
sonnel^ et de l’utilite generate, est considere par notre 
canoniste comme une maniere pour un juriste de legiferer en 
religion selon sa propre opinion, ce qui, remarque-t-il, tombe 
sous le coup d’une interdiction semblable a celle enoncee par 
ce verset : « [Les Impies] ont-ils des Associes qui leur aient 


(1) Trad. R. Blachere, respectivement, vt. 38/37, S. 82 = 39, t. 2, p. 516 et 
vt. 185/186, s. 89 = 8, t. 3, 652. 

(2) Sarim, p. 196. 

(3) Loc. cit ., pp. 199-200. 

(4) Loc. cit., p. 328. 
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trace, a regard du Culte, ce que Dieu n’a point permis » ( 1 ). 
D’ailleurs, si le qiyas , sous sa forme technique definie par les 
Safi'ites est plus ou moins pratique par les hanbalites, les deux 
autres procedes, encore bien plus subjectifs, ne sont guere 
defendus que par leurs utilisateurs, c’est-a-dire, respectivement, 
les hanafites et les malikites. 

Contre l’emploi du raisonnement analogique et systematique 
sur ce point precis ( 2 ), Ibn Taimiyya avance deux argumenta¬ 
tions interessantes ; en premier lieu, «un grand nombre de 
polemistes (nuzzar) l’interdisent pour la recherche des causes 
(asbab) ainsi que des conditions d’application ou de non appli¬ 
cation du hukm (al-surut wa-l-mawanV); en effet, precise-t-il, 
cette operation implique la connaissance de la raison profonde 
(hikma) de l’emploi, sur le double plan de la quantite et de la 
qualite, ce qui n’est guere concevable pour deux raisons ; 
en premier lieu, le sabb, en ce cas, serait denature, alors que 
l’emploi correct de ce raisonnement exige comme condition 
qu’on maintienne intacte la nature du jugement du cas d’origine, 
en l’occurence du sabb; (li-anna dalika yuhrij al-sabb 'an an 
yakiin sabb wa sari al-qiyas baqa ’ hukm al-asl) ; d’autre part, il 
n’y a aucun crime appelant la peine capitale auquel on puisse 
rattacher le blaspheme ; il subsistera toujours entre les deux 
sanctions une difference qualitative et quantitative ; il est vrai, 
admet notre juriste, qu’elles ont en commun le principe general 
de Tintense corruption (mafsada), mais ce n’est guere suffisant 
pour les rattacher Tune a l’autre, comme etant, necessairement, 
concordantes ; vouloir affirmer que telle corruption est pareille 
a telle autre necessite la connaissance d’un indice probant 
(dalll), sinon c’est eriger en sar ' sa propre opinion ( 3 ). Ibn 


(1) Trad. R. Blachere, t. 3, p. 550, vt. 20/21, s. 85 = 42. 

(2) Il va sans dire qu’Ibn Taimiyya soutient et legitime l’emploi du bon qiyas, 
tout au long de son oeuvre et plus particuli^rement dans son ouvrage sur le Qiyas 
fi-l-Sar* al-islaml 6dit6 au Caire, une premiere fois en 1346 et une seconde en 1375 
et traduit en frangais par H. Laoust (Le Caire 1939). Ce qiyas sahlh a, essentielle- 
ment, pour fonction de r6unir les choses semblables (qiyas al-tard) ou de dissocier les 
choses differentes (qiyas al-'aks); voir texte arabe, 2 e 6d. p. 6, ainsi que H. Laoust, 
Essai, p. 243. 

(3) Loc. cit., p. 328. 
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Hazm reprochait a ses adversaires un emploi arbitraire et 
fantaisiste du qiyas; Ibn Taimiyya, nous le verrons tout de suite 
apres, en fera pour les besoins de sa cause un usage bien disci¬ 
pline, tout en soutenant cependant, qu’il ne s’agit que d ’i'tibar. 
Mais, ici, il a au moins le merite, non recherche il est vrai, 
d’admettre que l’application du raisonnement analogique, 
sur ce point precis, irait a l’encontre de sa these rigoriste, 
tant il est certain que le qiyas , tel que l’a voulu son veritable 
fondateur al-Safi e I, est exclusif des «opinions arbitrages et 
des decisions discretionnaires » ( 1 ). 

Done YVtibar , pour notre hanbalite, donne lieu aux conside¬ 
rations que nous resumons rapidement; attaquer notre religion 
et insulter Muhammad est une maniere de nous combattre 
et de nous declarer la guerre ; e’est a fortiori , une rupture de 
pacte ( 2 ). Lorsque nous confirmons les «tributaires » dans leurs 
croyances d’Infideles et d’Associateurs, e’est comme si nous les 
confirmions dans leur hostility rentree, leur volonte de nous 
faire du mal et leur souhait de nous attaquer par surprise ; 
que nous sachions pertinemment que leur foi est opposee 
a notre dogme, que leur volonte est de nous tuer, d’assurer la 
suprematie de leur religion et qu’ils le realiseraient, s’ils le 
pouvaient, voila une limite que nous admettons d’eux ; mais 
qu’ils passent a Taction, pousses par cette volonte, en nous 
combattant et en nous declarant la guerre, e’est la, bel et bien, 
une rupture de contrat ; de meme, lorsqu’ils agissent conforme- 
ment a ces croyances en insultant Dieu et Sa Religion, ils 
rompent leur pacte. En effet, il n’y a point de difference entre 
l’une et l’autre de ces deux actions ( 3 ). Voila un raisonnement 
bien subtil, pour ne pas dire un qiyas . Par ailleurs, le pacte 
conclu implique, dans l’absolu, qu’ils cessent toute attaque 
manifeste et toute insulte et qu’ils s’abstiennent de le faire a 
l’avenir, de la meme fagon qu’ils s’abstiennent de nous tuer et 
de nous declarer la guerre ; en effet, la stipulation du pacte 
est que chacune des deux parties contractantes assure a l’autre 


(1) J. Schacht, Esquisse d'une Histoire du Droit Musulman , trad. J. F. Arin, 
Paris, 1953, p. 41. 

(2) Sarim, pp. 199-200. 

(3) Loc. cit., pp. 200-1. 
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toute securite contre ce qu’il redoutait de son partenaire avant 
la conclusion de l’acte. II est evident que si nous redoutons 
d’eux la manifestation de l’etat de guerre, nous le faisons, 
a fortiori , pour l’insulte proferee contre Muhammad, etant 
donne que nous ne menageons ni notre vie, ni nos biens pour 
l’assister, l’honorer, exalter sa reputation et faire eclater son 
merite et son haut rang ; or tous les contractants le savent et 
ainsi ils agissent en connaissance de cause lorsqu’ils insultent 
le Prophete (*). Du reste, l’incident provoque, lors de la procla¬ 
mation par 'Umar du pacte liant les Musulmans et les Chretiens 
de Syrie et que nous avons relate un peu plus haut, constituerait 
aux yeux d’Ibn Taimiyya un precedent historique plaidant 
en faveur de sa these, si on venait a considerer que le pacte de 
protection ne stipulait pas, dans l’absolu, les interdictions 
enoncees ( 1 2 ). Mieux encore, dans tout contrat conclu avec les 
«tributaires », on mentionne expressement qu’ils doivent s’abs- 
tenir d’insulter, manifestement, le Prophete et ce, sous peine 
de rupture de contrat ( 3 ) ; la preuve en est Yijma notoire des 
Musulmans etablissant qu’ils en sont empeches et qu’ils encou- 
rent un chatiment en cas de contravention a cette interdiction ( 4 ). 

En dernier lieu, et toujours dans le cadre de cet Vtibar , notre 
auteur presente ce qu’il appelle un qiyas jaliyy , done evident 
et, par-la-meme, admis de lui ; etant donne qu’il est permis 
(mubah) de tuer les «tributaires » avant la conclusion du pacte 
et que ce pacte est assimilable a n’importe quel acte juridique, 
on peut concevoir, par voie de consequence, deux possibility, 
en cas de non respect de l’une des clauses du pacte, en l’occu- 
rence, du sabb; ou bien, l’acte s’annule de lui-meme ou bien 
l’autre signataire du contrat, lese, a toute latitude de l’annuler. 
Tout ceci est evident pour Ibn Taimiyya et releve du simple 
bon sens ; mais la ou le qiyas intervient, e’est lorsqu’il faut 
chercher a savoir auquel des deux cas on rattacherait le pacte 
de protection ; si l’objet de l’acte est un droit qui s’attache au 
signataire, de sorte qu’il peut le modifier en le soustrayant 


(1) Loc. cit., p. 201. 

(2) Loc. cit., pp. 201-2. 

(3) Loc. cit., pp. 202-3 ; cf. la position de Safi*!, infra. 

(4) Loc. cit., pp. 205. 
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a la clause prescrite, l’acte ne s’annule pas, ipso facto, par la 
disparition de la clause, mais le contractant peut le denoncer ; 
tel est le cas d’une hypotheque prescrite ou d’une qualite 
convenue dans un objet vendu ; si par contre, il s’agit d’un droit 
s’attachant a Dieu ou a quelqu’un d’autre qui est empeche et 
au nom duquel on agit par tutelle ou une procedure quelconque, 
le contrat s’annule par le fait meme de l’absence de la clause 
prescrite et le contractant doit le denoncer ; tel est le cas, par 
exemple, de l’epouse convenue musulmane et qui apparait, 
par la suite, idolatre ; tel est, aussi, le cas du contrat de protection 
('aqd al-dimma); s’agissant d’un droit appartenant a Dieu 
et a l’ensemble des Musulmans, le pacte s’annule de lui-meme, 
en cas de non-respect de l’une de ses clauses par le dimml 
qui retombe ainsi dans son etat anterieur a l’acte et encourt 
la peine de mort ( 1 ). 


Avec l’expose de la these generate d’Ibn Taimiyya, nous 
abordons de plain-pied la theorie hanbalite qu’il prend soin 
de developper avec, au besoin, ce qu’elle comporte de diver¬ 
gences ; a part un certain HalwanT, donne comme hanbalite, 
et qui pense, neanmoins, qu’il est « admissible (yuhtamal) que 
celui qui insulte Dieu et Son Apotre ne soit pas tue, s’il est 
dimml » ( 2 ), les autres docteurs sont presentes comme fideles 
au fondateur du rite ; celui-ci, en effet, a declare a plusieurs 
reprises que la sanction en vigueur est la mise a mort, Musulman 
soit le coupable ou Infidele, quand meme il s’agit, seulement, 
d’attribuer au Prophete des defauts (tanaqqasah) ( 3 ) ; en outre 
le dimml ne doit pas etre invite a resipiscence ( 3 ) ; ce fut, ainsi, 
qu’agit Halid Ibn al-Walld en pareille circonstance, ajoute 
l’imam a titre jurisprudentiel ( 4 ). Cependant, le coupable a 
la possibility de se racheter, s’il embrasse 1’Islam, sa nouvelle 


(1) Loc. ciL, pp. 205-6. 

(2) Loc. cit p. 8. 

(3) Loc. cit., p. 5 ; cf. Yijma complet realise sur le cas du Musulman coupable 
du m§me crime (ibid.). 

(4) Loc. cit., p. 6. 
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religion effagant son crime (*) ; pas tout a fait, surencherit 
Ibn Taimiyya, decid^ment plus rigoriste que le maftre de 
son ecole ; recourant a un qiyas , il soutient le raisonnement 
suivant: si un esclave appartenant aux Musulmans embrasse 
rislam, il ne perd pas, pour autant, sa qualite d’esclave ; il en 
est, de meme, du prisonnier de guerre capture dans l’etat 
d’infidelite et qui entre dans la religion musulmane ; a plus 
forte raison pour le dimml , conclut le juriste de Harran, sa 
violation du pacte le place dans une situation moins avantageuse 
que celle des deux autres ; il doit done, une fois Musulman, 
tomber dans l’esclavage ; conscient, sans doute de l’originalite 
de sa these, il avance avec moins de dogmatisme qu’a son 
habitude, que Timam peut adopter cette solution, le vendre 
s’il le veut, et verser son prix au Tresor Public, tout comme 
il peut en choisir une autre qui lui semble plus convenable ; 
d’ailleurs, tout de suite apres, notre auteur, en bon hanba- 
lite attache au caractere objectif de la Loi, donne l’opinion 
opposee, egalement fondee sur un qiyas , mais dont le cas 
d’origine (asl) est l’apostat qui, lui, ne peut pas tomber dans 
l’esclavage, s’il embrasse, de nouveau, la religion musulmane ( 1 2 3 ). 

Dans le hanbalisme, il ne semble pas que Ton tienne compte 
des diverses formules possibles d’insultes, pour etablir une 
hierarchie dans les sanctions eventuelles ; Ahmad Ibn Hanbal, 
aflirme notre auteur, pense, a l’instar des Compagnons, des 
Successeurs et de Malik, que l’insulte est un principe general 
dont Tapplication est uniforme, qualitativement et quantita- 
tivement ( 8 ). Il faut, cependant, excepter certains docteurs 
assez tardifs, tels le cadi Abu Ya'la Ibn al-Farra (422/1031) et 
Abu-1-Wafa Ibn 'Aqll (513/1119) qui se rangent aux avis de 
certains malikites et safi'ites des quatrieme et cinquieme siecles 
de Thegire pour soutenir que Muhammad dans la premiere 
periode medinoise, rislam etant encore a Tetat de faiblesse, 
pardonnait aux Juifs qui le saluaient irrespectueusement ( 4 ). 


(1) Loc. cit., pp. 326-27. 

(2) Loc. cit., pp. 333-4. 

(3) Loc. cit., p. 535. 

(4) Loc. cit., p. 542-3. 
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Le fondement de cette position est, bien entendu, une tradition 
largement admise et qui remonte a Anas Ibn Malik, lequel vit 
un jour un Juif saluer le Proph&te par la formule, pour le moins 
peu orthodoxe : « Al-sam e alaykum », et ee dernier, en guise de 
reponse, de se contenter de : « Wa e alayka », alors que les Com- 
pagnons presents se portaient volontaires pour le tuer. Ibn 
Hazm dont la position, sur cette question, rappelle celle du 
maitre hanbalite, s’attache, pour sa part, a concilier sa th&se 
rigoriste avec le credit qu’il accorde a cette tradition transmise 
par la voie de Buharl (256/869), une fois sous la caution de Anas 
et une autre sous celle de 'A’isa ; a Fencontre des hanafites, 
lesquels n’ont, a ses yeux, que cette preuve pour fonder leur 
tltese generate — fort liberate, nous le verrons plus loin — notre 
zahirite soutient, tout d’abord, que le sam n’est autre chose 
que la mort, comme Fa explique le Prophete lui-meme et 
tel que Fa rapporte Abu Hurayra et confirme Ibn Sihab al- 
Zuhrl (124/741); partant de la, il afFirme qu’il n’y a, ici, qu’une 
verite generate exprimee, bien que d’une fagon cruelle (wa 
hada kalam haqq wa'in kana flhi jafa'); mais la cruaute, souligne- 
t-il, touche Muhammad si elle a pour origine Fapostasie d’un 
Musulman lequel tombe, ainsi, sous le coup de la peine de mort; 
or le dimmi est un infidele ; toute cruaute manifestee de sa part 
a Fegard du Prophete ne le rend pas, pour autant, plus infidele ; 
Fayant toujours ete, toute nouvelle infidelite ntentraine point 
une condamnation, meme s’il la manifeste a chaque instant; 
Fessentiel est qutelle soit de la meme nature que la premiere, 
celle dans Fetat de laquelle il a obtenu la situation juridique de 
dimmi ( x ). 

Les safi'ites semblent ne pas avoir soutenu, sur cette question, 
des points de vue tr&s differents de ceux des hanbalites ; sur 
ce dernier point precis, que nous venons d’examiner, Ibn 
Taimiyya ne signale rien de particulier. Sur le second, celui du 
repentir, les disciples de Fimam pensent, conjointement avec 
Malik, qu’il efface le crime, s’il intervient avant la mise aux 
arrets du coupable. Safi'i, d’apres le sens apparent de ses 
declarations, specifie Ibn Taimiyya, va meme jusqu’a affirmer 


(1) Muhalla, t. II, p. 416. 
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qu’il n’y a pas lieu d’appliquer la peine capitale si, a defaut de 
conversion du coupable, on enregistre, simplement, son retour 
a l’etat anterieur de protection (*). Quant au principe general de 
la condamnation, le maitre parait avoir deux positions ; Tune 
est claire et rejoint le point de vue hanbalite, a savoir la mise 
a mort par le fait de la violation du pacte ; elle est rapportee 
par Ibn al-Mundir et al-HattabT, ainsi que par d’autres doc- 
teurs de l’ecole safTite ; la seconde, pourtant claire, n’a pas 
moins suscite des divergences parmi les tenants du madhab; 
se fondant sur une affirmation figurant dans le Kitab al-Umm , 
selon laquelle le chef de la Communaute doit mentionner les 
conditions dont est assorti le pacte de paix conclu moyennant 
tribut ( 1 2 ), ces derniers se sont divises en deux groupes ; le 
premier, qu’Ibn Taimiyya appelle le groupe des Iraqiens, 
soutient qu’on doit comprendre qu’il s’agit de clauses portant 
sur des actions a ne pas commettre et non sur des actes dont 
l’accomplissement constitue une violation du pacte. Ibn 
Taimiyya, on l’a vu ( 3 ), s’est deja eleve contre cette maniere 
d’interpreter les choses. Le second defend la theorie adverse ; 
en effet, avance-t-il, le fait de ne pas commettre ces actions 
est impose par la nature meme de facte ; il y a, ajoute-t-il, 
parmi les faits nuisibles aux Musulmans, ceux qui violent le 
pacte, comme il y a aussi ceux qui ne le violent pas, a moins 
que le chef de la Communaute n’ait mentionne, expressement, 
le contraire ; ce groupe est presente par Ibn Taimiyya comme 
etant celui des Hurasaniens ( 4 ). Mais notre auteur hanbalite 
prefere ne pas retenir ces subtilites qu’il attribue a l’erreur 
et s’en remet a l’opinion prevalante dans les ouvrages de contro- 
verse fhilaf) et qui, tout en proclamant la peine capitale, 
se reclame de SafiT, lui-meme ( 5 ). 

Ibn Hazm s’arrete a ces divergences a l’interieur de fecole, 
suscitees par des interpretations differentes de la pensee du 
maitre ; ancien safl'ite, il prend a coeur de developper la these 


(1) Sdrim, p.326. 

(2) Loc. cit., p. 9. 

(3) Voir supra. 

(4) Loc. cil., p. 11. 

(5) Loc. cit., pp. 11-12. 
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du juriste et de la soustraire a toute exegese qui lui semblerait 
peu orthodoxe ; selon SafPi, precise-t-il, on doit imposer au 
dimml des conditions dont Pinobservance — ne serait-ce que de 
Tune d’elles — constitue une violation du pacte ; ainsi, ce dernier 
doit s’abstenir de tout acte hostile a P Islam, de forniquer avec 
une Musulmane ou de se marier avec elle, de se livrer au brigan¬ 
dage de grand chemin sur la personne d’un Musulman, et 
d’aider les belligerants en guerre avec les Musulmans en les 
renseignant sur leurs ennemis ou en hebergeant un de leurs 
espions. Ibn Hazm rappelle qu’un groupe de safPites compren- 
nent cette these de fagon a faire dire au maitre que sans la 
stipulation de ces conditions, le dimml jouirait toujours de 
la protection des Musulmans, meme s’il commettait un de ces 
actes attaches, ordinairement, a ces conditions ; ce qui est 
faux, retorque notre zahirite, car la position de Safi'i et de 
tout autre Musulman est formelle pour mettre a mort le brigand 
dimml qui opere sur la personne des Musulmans, peu importe 
si la condition a ete stipulee ou non ( 1 ). 

Pour le malikisme, Ibn Taimiyya donne Pimpression de 
considerer la position du fondateur, telle qu’on l’a rappelee, 
brievement et dans ses grandes lignes, comme etant proche 
de celle d’Ibn Hanbal ; ici, nous pouvons completer l’infor- 
mation, fournie presqu’exclusivement, jusqu’a maintenant, par 
al-Sarim , en faisant fond sur al-Sifa du cadi 'Iyad. Fidele 
a notre plan triparti, nous ne remarquons rien de particulier 
pour le premier point ; la peine de mort est prescrite par tous 
les docteurs ; Targumentation developpee est partout la meme ; 
de meme qu’un Musulman coupable de ce crime n’est pas a 
Pabri de cette sanction par son Islam, un dimml ne l’est pas 
davantage par son pacte de protection, fait remarquer Sahnun 
(240/854) ( 2 ). Gependant, 'Iyad presente une opinion donnee 
par Muhammad Ibn Sahnun (256/870) exprimant son point 
de vue, ainsi que celui de son pere, comme marquant un retrait 
par rapport au rigorisme d’Ibn al-Qasim (191/806), le disciple 
egyptien immediat du maitre ( 3 ) ; en effet, d’apres les Nawadir 


(1) Muhalla, t. 11, p. 415. 

(2) 5i/a, t. 2, p. 265. 

(3) Loc. cit., pp. 265-6. 



62 


ABDELMAGID TURKI 


d’Ibn Abl Zayd al-Qayrawanl (386/996), Sahnun soutient que 
celui, parmi les Chretiens ou les Juifs, qui insulte les Proph&tes 
d’une maniere differente de celle qui caracterise son infidelite 
(bi-gayr al-wajh alladl bihi kafaru) aura la tete tranchee, a 
moins qu’il n’embrasse f Islam. II est vrai que, tout de suite 
apres, son fils repond a un interlocuteur suppose lui demander : 
« Pourquoi done les tuer, alors que, selon leur religion, ils peuvent 
l’insulter et le traiter d’imposteur ?», en soutenant que le 
pacte ne leur a pas ete accorde pour ce faire, ni pour tuer les 
Musulmans ou usurper leurs biens, quand bien meme leur 
religion le leur permet ( 1 ). Ibn Taimiyya qui attribue fopinion a 
Malik et la rapporte avec le commentaire d’Ibn al-Qasim ne 
dit rien qui rappelle la remarque de 'Iyad, bien qu’il veille 
bien a le citer, par ailleurs ; bien au contraire, il la rattache a 
l’ensemble du malikisme et a la position de Safi*!, exposee dans 
le K . ce qui, bien entendu, lui enleve toute originalite 

dans le sens du liberalisme salue par 'Iyad ( 2 ). 

Pour le second point, l’entree du coupable dans V Islam, 
il n’y a rien de particulier si ce n’est que Malik, commente 
par Ibn al-Qasim et repris par les docteurs malikites posterieurs, 
considere qu'on ne doit point Tinviter a resipiscence et que sa 
volonte doit se manifester, spontanement et a temps, comme on a 
eu Toccasion de le signaler plus haut ( 3 ). Ici, f Iyad etablit un 
parallele, bien a propos, entre le repentir non accepte du 
Musulman blasphemateur et la resipiscence du dimmi mani¬ 
festo par sa conversion a PIslam et, par la-meme, acceptee 
pour l’annulation de la peine de mort qui le frappe ; il presente 


(1) Loc. cit., p. 265. Sur cette question precise, les juristes, bien entendu, ne 
tiennent compte que des dispositions de la loi musulmane; mais il est permis 
aux gens du Livre de se comporter conform6ment k leurs propres lois, mSme si 
elles enfreignent les regies de TIslam ; l’essentiel est qu’ils le fassent dans leurs 
districts ; e’est, ainsi, qu’ils peuvent boire publiquement du vin, manger du pore 
et faire sonner leurs cloches; par contre, ils sont emp§ch6s d’accomplir tout acte 
d6clar6 illicite par leur propre religion, telle que la fornication et autres d61its 
r6prouv6s, peu importe qu’ils soient dans leurs villes ou villages ou ceux habitus, 
en grande majority, par les Musulmans ; Kasani, Bada'i ' al-sana'i\ 6d. Caire, 
1328/1910, t. 7, p. 113. 

(2) Apud Sdrim, pp. 560-1. 

(3) Sifd, pp. 264-5. 
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une argumentation interessante, qu’il emprunte aux juristes 
medinois, disciples d’Abu Mus'ab (242/856) (*) ; le dimml 
qui hait le Prophete ou lui manque d’egards, ne fait que temoi- 
gner de ce que Ton sait deja de lui, c’est-a-dire, de son infidelite 
rentree et manifester des actes qui lui sont interdits ; done, 
il n’est coupable que de contravention a un ordre et de violation 
de pacte ; s’il repudie sa premiere religion pour 1’Islam, toute 
poursuite se trouve etre annulee ; le verset est clair : « Dis 
a ceux qui sont infid^les que s’ils cessent, il leur sera pardonne 
ce qui est passe » ( 1 2 ). Quant au Musulman, nous croyons que 
les sentiments qu’il cachait etaient de la meme nature que ceux 
qu’il manifestait, c’est-a-dire, opposes aux insultes dont il se 
rend coupable, a l’heure presente ; done, on ne doit pas accepter 
son repentir, ni continuer a se fier a ses sentiments caches ( 3 ). 

Quant au troisieme point, celui des variations du sabb , il est 
traite a profusion, a l’interieur de ce madhab , peut-etre a cause 
de la notion nouvelle introduite par Malik et qui a interesse, 
vivement, 'Iyad ; deux cas sont signales comme n’appelant pas 
la peine capitale ; le premier semble traduire l’opinion de tous 
les juristes, sans distinction de madhab , encore que les hanba- 
lites, sous la plume d’Ibn Taimiyya, interdisent au dimml 
de faire etat, publiquement, de ses croyances contraires a 
1’Islam ; e’est celui du protege qui se rend coupable en langant : 
« Muhammad ne fut pas envoye a nous, mais a vous uniquement; 
notre Prophete est bien Jesus ou Moise!»; une tradition remon¬ 
tant a Ibn al-Qasim le met entierement hors de cause ( 4 ) ; 
Ibn Taimiyya tient, encore, a preciser qu’il y a la objet de 
controverse entre les safi'ites ; la majorite pense que le sabb 
tombe, d’une fagon absolue, sous la peine capitale, etant donne 
que le dimml n’a point a le manifester, meme s’il procede de 
sa propre foi ; les autres soutiennent que ce delit appelle, sim- 
plement, une peine correctionnelle [ta'zlr) ; il afflrme, encore, 
que certains malikites ont opte pour cette derniere solution ( 5 ). 


(1) Ibn Farhun, al-Dibaj al-mudhab..., ed. Caire, 1351, p. 30. 

(2) Trad. R. Blachere, t. 3, p. 835, vt. 39/38, s. 97 = 8. 

(3) Sifa, t. 2, p. 263-64. 

(4) Loc. cit. t 264-5 et Sarim, p. 537. 

(5) Sarim, p. 538. 
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Le second cas est plus epineux ; il s’agit du Chretien qui dit : 
« Notre religion est meilleure que la votre, votre religion n’est 
rien d’autre que celle des anes ! » ou du Juif qui apostrophe le 
muezzin qui lance la profession de foi (lasahhud) en lui criant : 
« Tu mens ! ». Ibn al-Qasim et Ibn Sahnun soutiennent que la 
sanction est, egalement, correctionnelle, c’est-a-dire, un chati- 
ment corporel douloureux et un long emprisonnement (*). 
Ibn Taimiyya qui signale, a plusieurs reprises, ce point de vue 
qu’il attribue, egalement, a Sahnun, tient, tout d’abord, a le 
rapprocher d’une autre opinion deja vue, dans le malikisme : 
« al-sabb bi-l wajh alladl bihi kafaru », pour lui opposer celle 
d’Ibn Hanbal qui proclame, nettement, la peine de mort en 
pared cas ( 1 2 ). Pour les autres, ou il s’agit d’insultes caracterisees, 
selon l’expression attribute a Malik (saim yu'raf), precision 
interessante qui ne se rencontre, guere, sous la plume des 
fondateurs des autres ecoles et de leurs disciples; il n’est meme 
pas utile de s’y arreter, tant il est vrai que l’accord est total 
entre tous les Musulmans ( 3 ). Le consensus est, egalement, 
realise sur un autre cas qu’on n’a pas, jusqu’ici, evoque, parce 
qu’il ne suscite aucun interet pour notre etude, ni sur le plan de 
la doctrine, ni sur le plan de la jurisprudence, c’est celui du 
blasphemateur de Dieu, condamne a la peine capitale, sans 
aucune possibility d’appel ( 4 ). 

Dans l’ordre de cette tolerance croissante, tolerance toute 
relative il faut le dire, nous plagons enfin, apres les malikites et 
a l’oppose des hanbalites, nos hanafites ; a l’interieur de cette 
ecole, un accord total entre le fondateur et les disciples, imme- 
diats et lointains, est intervenu sur la non-violation du pacte 
par le sabb et, par la-meme, sur la non-application de la peine 
de mort au dimml coupable ; tout au plus, rapporte al-Tahaw! 
(321/933) d’apres al-Tawrl (161/778), regoit-il une peine correc¬ 
tionnelle (yu'azzar) pour l’avoir manifesto, comme il la regoit, 
par ailleurs, pour toute manifestation d’actes desagreables 
pour un Musulman, telle la lecture de leur Livre a haute voix, 


(1) Sifa, p. 265. 

(2) Sarim , pp. 536-8 et 561. 

(3) bifd, p. 265. 

(4) Loc. cil.f p. 267 el Sarim, pp. 559-60. 
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ainsi que d’autres encore moins supportables et dont al-Kasanl 
(587/1191) le hanafite a dresse une liste detaillee, tenant compte 
et de la nature meme de l’acte et de son incidence sur les 
Musulmans, temoins majoritaires ou minoritaires de cet acte ( 1 ). 

C’est que, remarque Ibn Taimiyya qui, un peu plus loin, 
prend soin de refuter leurs theses ( 2 ) — refutations que nous 
avons developpees dans la partie doctrinale reservee a VVtibdr -, 
les hanafites procedent ainsi, selon leurs principes ; en effet, 
ils considerent que la peine capitale ne s’applique pas a tous 
ceux qui tuent a l’aide d’un objet lourd ou se rendent coupables 
du crime de sodomie, sauf en cas de recidive caracterisee par 
la multiplication du meme crime ; l’imam peut alors les mettre a 
mort, tout comme il peut opter pour toute autre solution pres¬ 
erve, compatible avec l’interet general. Ainsi l’application de 
la peine capitale par le Prophete et par ses Compagnons leur appa- 
ralt comme un acte de necessity politique (al-qatl siyasat an ). 
Le chef de la Communaute musulmane peut prononcer cette 
condamnation pour tout crime aggrave par la recidive et dont 
l’espece a ete decretee par le sar ' comme tombant sous le coup 
de cette peine ; c’est pour cette raison, remarque Ibn Taimiyya, 
que la majorite des docteurs de cette ecole, dans leur atta- 
chement a leur principe de necessite politique, avaient emis des 
fatwas pour condamner a mort le dimml blasphemateur reci- 
diviste du Prophete, quand meme il se convertit a 1’Islam apres 
sa mise aux arrets ( 3 ). 'Iyad signale aussi la position particuliere 
de ces juristes auxquels s’ajoute al-Tawri et precise leur argu¬ 
mentation que neglige notre hanbalite ; a leurs yeux, l’etat 
dissociation dans lequel se trouve le dimml est plus grave 
encore que son etat apres le blaspheme ( 4 ). 

Il est naturel que l’on s’adresse pour la defense d’une argumen¬ 
tation d’ecole a un de ses tenants, du moins chaque fois que la 
necessite s’en fait ressentir ; KasanI, effectivement, nous aide, 
plus qu’aucun autre, a la degager, ainsi que le principe general 
duquel elle decoule. Traitant du point precis de la jizya , il 

(1) Voir supra, note 75. 

(2) Sarim, pp. 86-7. 

(3) Loc. cit., p. 12. 

(4) Sifa, p. 263. 
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proclame que cette taxe n’est pas due par le «tributaire » pour 
lui assurer la vie sauve, comme le pensent les safi'ites inspires 
par le verset relatif au combat et a l’impot de capitation, 
mais bien comme un moyen de l’amener a 1’Islam ; celui-ci, 
ajoute-t-il, est institue comme religion obligatoire pour tout le 
monde par des textes precis et clairs ; si le paiement de la jizya 
implique l’arret du combat, par contre, il n’est permis, du point 
de vue du sar\ de conclure le pacte de protection qu’en fonction 
du but pour lequel le combat a ete institue, c’est-a-dire, comme 
un moyen d’amener a PIslam ceux qui n’y sont pas encore ; 
agir autrement, ce serait admettre une contradiction que la 
sarVa ne pourrait comporter. II n’est pas concevable, pour la 
raison, qu’on permette aux Infideles de prendre pied dans le 
dar al-Islam et qu’on cesse de les combattre, quand meme 
ils traitent Dieu d’une fagon inconvenante (ma la yallq) ( x ), 
en echange d’un modeste bien de ce bas-monde ; a l’oppose 
des polytheistes arabes «gens d’imitation servile et d’atta- 
chement aveugle aux habitudes » et pour lesquels toute protec¬ 
tion serait inutile, les «tributaires » pourront repondre a notre 
espoir, des lors qu’ils se seront meles aux Musulmans, auront 
medite les vertus de PIslam, et constate que ses lois sont fondees 
sur ce que les esprits congoivent et admettent; ainsi, ils seront 
amenes a l’lslam et ils s’y attacheront ( 1 2 ). Partant de la, 
Kasanl soutient que tant que Pespoir est permis, le pacte n’est 
pas rompu, c’est-a-dire, tant qu’ils n’ont pas embrasse notre 
religion ou n’ont pas quitte nos rangs, soit par la mort, soit 
par une declaration de guerre ; le non paiement de Pimp6t 
peut avoir pour motif probable la pauvrete et nul ne peut rompre 
un contrat en se fondant sur des conjectures ou des probabilites ; 
s’il venait a insulter le Prophete ou a tuer un Musulman ou a 
forniquer avec une Musulmane, ce ne serait pour le sabb , du 
moins, qu’un degre de plus dans Pinfidelite, la nature de cette 
derniere demeurant la meme et pouvant, de surcrolt, etre 
compatible avec le pacte de protection ; les autres debts ne 


(1) Bada'i t. 7, p. 112. 

(2) Loc. cit., p. 111. 
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sont que des desobeissances a Dieu, que leur ordre de gravite 
place bien en-dega de l’infidelite ( 1 ). 

II est interessant de remarquer combien la difference de 
temperament d’une ecole a l’autre, peut amener des juristes, 
partant d’un meme point, a des theses quasiment opposees. 
Tous les juristes sunnites, on l’a vu, considerent que le paiement 
de Timp6t de capitation n’a de sens que dans la mesure ou il 
conduit a V Islam ; mais quel ecart considerable entre les moyens 
congus par notre hanafite et ceux imagines par les autres juristes, 
tels al-'Adw! et al-Magill, dont les vues sur le sagar ont ete 
passees en revue ! 

Peut-on parler de jurisprudence, sans parler de procedure ? 
E. Levi-Provengal nous assure, du moins pour l’Espagne 
musulmane de l’Emirat «qu’a aucune epoque dans l’lslam 
medieval, la condamnation d’un inculpe appartenant a la 
categorie des «tributaires » ne fut prononcee sans la consultation 
prealable du tribunal de fatwa » et « que » l’avis des juriscon- 
suites sollicite par le grand cadi de Cordoue ou par le souverain 
lui-meme ne pouvait etre transgresse par celui-ci sans attirer 
la reprobation unanime» ( 2 ). R. Brunschvig fait la meme 
remarque pour la Tunisie des temps modernes jusqu’au milieu 
du XIX e siecle. « Pour ordonner la peine capitale il [le Bey] 
se retranchait toujours en temps normal derriere un avis formel 
de ce tribunal de Chara. » ( 3 ) 

Si le detenteur du pouvoir n’a aucun recours contre l’avis du 
conseil de jurisconsultes, du moins sur le plan theorique, son 
influence n’en demeure pas moins, sur le terrain de l’etablis- 
sement de la preuve et pour ce qui est du choix des membres 
de ce conseil, tant il est vrai que les differences peuvent etre 
notoires entre un madhab et un autre et que le souverain est 
susceptible d’y trouver une marge de manoeuvre importante, 
surtout pour les pays ou deux ecoles ou plus se disputent 
Taudience d’une meme region. 


(1) Loc. cit., pp. 112-3. 

(2) Hisloire de VEspagne Musulmane, Paris, 1950, t. 1, p. 230. 

(3) Justice Religieuse et Justice Lalque dans la Tunisie des Deys et des Beys 
fusqu'au milieu du XIX e sUcle in Studia Islamica , t. 23, 1965, p. 41. 
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Pour les preuves, nous disposons de deux cas typiques ; 
dans la Syrie des Mamluks sous Katbuga, le gouverneur de 
Damas, l’emir 'Izz al-Dln Aybak al-Hamawi eut raison de 
l’intransigeance d’lbn Taimiyya et du Sayh al-Fariqi, car 
il sut tirer le meilleur parti d’un « elegant subterfuge » ; 'Assaf 
put prouver que les temoins a charge etaient ses ennemis et 
il sauva ainsi sa vie ( 1 ). Dans l’lfriqiya hafside, deux Juifs sont 
juges pour le crime du sabb; le premier eut a subir, seulement, 
la fustigation, parce que le temoignage porte contre lui etait 
legalement insuffisant ( 2 ) ; le second fut plus malheureux ; 
le sultan Abu-l- € Abbas en le faisant condamner a mort, « n’hesita 
pas a sacrifier au « droit » (haqq) du Prophete le respect strict 
de la procedure, car des deux temoignages requis un seul etait 
pleinement valable » ( 3 ). Pour la Tunisie des Deys, R. Brunschvig 
signale «une interessante application du temoignage collec- 
tif » ( 4 ) ; il s’agit du Chretien Jehan Fontet qui, selon le rapport 
de son compatriote le consul de France, avait ete en 1625 
accuse par «cinquante marabouts faulx tesmoings» d’avoir 
« mal dit de la loy de Mahomet» et condamne ainsi a mort, 
ce qui, sous la plume de ce consul, laisse facilement imaginer 
la possibility d’une intervention du Dey dans le sens de cette 
condamnation. 

Pour ce qui est de la liberte de decision que peut procurer a 
un souverain musulman l’etat de dualite voire de multiplicite 
d’ecoles juridiques a Tinterieur d’un meme pays, Taffaire Sfez 
est, a coup sur, la plus edifiante qui soit, du moins pour la 
Tunisie des Beys, pays de tradition malikite lointaine, mais 
dont les maitres turcs ou d’origine turque appartiennent au 
hanafisme. Au debut de Pete de l’annee 1857, Batu Sfez Juif 
tunisien de tres petite condition aurait, en etat d’ivresse, 
insulte l’lslam ; le Bey, face aux temoignages qui lui furent 
produits « tint a ce que l’inculpe fut juge au chara par les magis- 
trats malikites dont la tradition penale est fort rigoureuse et 


(1) H. Laoust, La Biographic..., p. 118. 

(2) R. Brunschvig, La Berberie..., t. 1, p. 406. 

(3) Loc. cit ., t. 1, p. 407. 

(4) Justice..., p. 31, note 1. 
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non point par les hanafites qui eussent trouve dans l’enseigne- 
ment de leur ecole l’incitation a une solution d’indulgence ». 
Le Bey, assure de l’accord des Bairam, muftis hanafites, comp- 
tait, en ordonnant l’execution de la peine capitale sans delai, 
retablir l’equilibre avec une precedente condamnation a mort 
d’un soldat musulman coupable d’avoir assassine un Juif pour 
le voler ( 1 ). 

Un troisieme element de la procedure susceptible d’accroltre 
Tinfluence du souverain reside dans les estimations portees par le 
conseil sur la personne de l’inculpe ; le moine Issac du monastere 
de Tabarnos dans la banlieue de Cordoue fut accuse d’avoir 
insulte Muhammad en plein pretoire du cadi ; ce dernier, 
dans sa repugnance a lui appliquer le chatiment supreme, 
essay a de convaincre J Abd al-Rahman II qu’il s’agissait d’un 
fou ; mais le souverain umayyade jugea qu’il valait mieux 
mettre fin a la vague de martyrs volontaires qui deferlait sur 
Cordoue ( 2 ). 


Au cours de ce travail, nous avons pu, sur un point determine, 
analyser la doctrine juridique dans ses quatre composantes 
essentielles; les autres elements de base, tels le qiyas , dans son 
acception safi'ite, et plus particulierement, Vislihsan, Vistislah, 
Vistishab (tendance a rattacher un point posterieur a un etat 
anterieur et cela en admettant que les regies de fiqh valables 
pour certaines circonstances, restent en vigueur tant qu’il n’est 
pas etabli que ces circonstances ont change, selon la belle et 
complete definition de Th. W. Juynboll) ( 3 ), ont ete a peine 
ebauches, non a cause de l’optique hanbalite de notre principale 
source, mais bien parce qu’ils se rattachent davantage a ce qu’on 
avait presente comme jurisprudences locales. Ces dernieres 
ont ete, egalement, etudiees dans leur formation et evolution ; 
on a essaye de mettre en relief le r61e qu’elles ont joue, role 


(1) Loc. cit., p. 68. 

(2) E. L6vi-Proven§al, Histoire..., t. 1, p. 235. 

(3) E. I. 1, art. du meme nom. 
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d’autant plus capital qu’elles se placent vis-a-vis d’une doctrine 
assez imprecise, voire, par moments, insaisissable. Nous disions 
dans l’lntroduction pour le caracteriser : « rare », mais ce n’est, 
certes, point un role unique, tant il est vrai que Tune des sciences 
les plus developpees est celle qui porte sur la contestation 
juridique dans ses deux elements, les hilafiyat (controverse) 
dans les furu\ et le jadal (polemique) dans les usul. Ceci est, 
evidemment, vrai dans la mesure ou Ton peut considerer cette 
profusion comme caracteristique d’une jurisprudence continuel- 
lement envahissante et mouvante vis-a-vis d’une doctrine 
suffisamment imprecise ( 1 ). 

En Islam, ou, du moins en theorie, le spirituel est fortement 
imbrique dans le temporel — en pratique, la chose a ete contestee 
par, au moins, 'All e Abd al-Raziq dans son ouvrage : « al-Islam 
wa-usul al-hukm » paru en 1925 — et s’agissant ici d’une question 
sur laquelle les interets de l’autorite publique, dans son appel 
aux Juifs et aux Chretiens pour des postes, parfois de haute 
responsabilite, ne cadrent pas toujours avec les theses des 
juristes rigoristes ( 2 ), et les sentiments du peuple exasperes 
par quelques avantages accordes a une certaine categorie ( 3 ), 
voire par leur presence comme minorite agissante et refractaire 


(1) A. Turki, VArt de la Polemique el les Principes du Droil musulman, 
travail sous presse a Paris ; voir l’introduction, passim. 

(2) Cl. Cahen in E. I. 2, art. Dimmi, p. 234, col. 2. 

(3) Voir la literature tres riche inspire aux juristes par l’accession des dimmis 
a des postes de responsabilite dans la vie publique et leur acc&s dans l’intimite 
des Musulmans ; pour al-Magili (G. Vajda, op. cil., p. SI3), le Juif occupant un 
poste aupres d’un Musulman, souverain, vizir ou cadi, est en 6tat de rebellion 
permanente contre le statut de dimma, lequel, des lors, ne le protege plus ; de m£me, 
ajoute ce juriste magr^bin, il y a une repugnance naturelle & employer ceux qui 
ne partagent pas tes croyances, a fortiori les Juifs qui ne cessent pas de blasphemer 
l’lslam et le Prophete ( loc . cil., p. 810). G’est en iSgypte, qui vit les «tributaires » 
jouer un rdle considerable (Cl. Cahen, op. cil., p. 234, col. 1), que les reactions 
avaient ete des plus violentes ; voir Hisloires copies d'un cadi medieval par Cl. Cahen 
in B.I.F.A.O., t. 59, Caire, 1960, pp. 133-150. Notes on Anti-Christian Propaganda 
in the Mamluk Empire par Moshe Perlmann in B.S.O.A.S. (University of London), 
vol. 10, part. 4 (Londres 1942). Asnawi's Tract against Christian officials par le 
m^me in Ignace Goldziher Memorial, part. 2, Jerusalem, 1958), pp. 172-208; 
l’auteur du pamphlet, un figyptien du vm c /xiv e siecle, est scandalise a l’idee, 
surement exageree et volontairement alarmante, que les Infideies ne sont employes 
nulle part qu’en figypte (texte arabe, p. 8). 
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a tout effort cTabsorption dans la Communaute musulmane, 
voila une situation de complexity dans l’application qui s’ajoute 
a celle de l’elaboration de ces jurisprudences. Du reste, meme de 
nos jours, dans certains pays musulmans, Tappel en masse des 
autorites a des techniciens etrangers, de confession chretienne 
pour la grande majority, ne manque pas de soulever certains 
sentiments chez le peuple de nature a rappeler cet etat de fait 
anterieur ( 1 ). 

Des jurisprudences locales continuellement contestees ( 2 ), 
et jamais imposees comme une jurisprudence, au sens europeen 
du mot, solidement ancree sur la doctrine et dont les precedents 
sont suffisamment repetes pour avoir force de loi, des autorites, 
plus ou moins farouchement reticentes, plutot moins semble-t-il 
pour l’Occident musulman, ce sont la des elements qui expli- 
quent, probablement, qu’a un geste appelant theoriquement la 
peine de mort, et qu’un «tributaire » peut accomplir quotidien- 
nement, soit inconsciemment, soit sciemment pour des motifs 
d’amour propre blesse par la cohabitation continuelle avec des 
vainqueurs, surement arrogants et fiers de l’etre et de le faire 
sentir, ou pour des pretextes politiques de rebellion ( 3 ), ne repon- 
dent, en fin de compte et fort heureusement, que des condam- 


(1) Lors (Tune enquSte r^alisee en Tunisie par l’Office de la Radio et de la Teie- 
vision Frangaise et dont les resultats ont 6te diffuses au debut de Fannie 1969, 
de jeunes instituteurs frangais exergant dans le cadre de la cooperation technique 
dans une ville du Sud tunisien, ont declare, en r6ponse £ une question, qu’ils ne 
peuvent entretenir aucune relation avec leurs coliegues nationaux du pays, ces 
derniers leur reprochent, exclusivement, de percevoir une remuneration cinq 
fois plus importante que celle qui leur est allouee et ce, pour le mSme travail accompli 
et avec des dipldmes identiques. Des enquStes portant sur tout le territoire, ainsi 
que sur d’autres pays, oil des techniciens travaillent dans les monies conditions, 
donneraient, a coup sur, des resultats similaires. 

(2) MSme pour notre Ibn Taimiyya, «il ne semble pas cependant qu’il faille 
sur ce point, comme sur quelques autres, soumettre sa pensee a une systematisation 
plus accus6e que lui-mdme ne le fait. Sa doctrine depend souvent des besoins de 
sa poiemique*. (H. Laoust, Essai, p. 263). 

(3) E. Levi-Provengal, Histoire , t. 1, pp. 225 k 236 et 288 k 290 ; voir, speciale- 
ment, les details fournis sur le parti mozarabe d’opposition politique conduit 
par Euloge et Alvaro (p. 235 et sqq .) ; Euloge lui-mSme, une fois arrete, insulta 
Muhammad en plein pretoire du cadi et refusa de retracter ses paroles ; il fut 
decapite en 859, ce qui fit calmer le mouvement du parti. 
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nations facilement denombrables ( x ) pour une periode de pres 
de quatorze siecles. 

Mais il faut dire que, du moins en theorie, — la pratique 
devait surement offrir des situations fort differentes — toute 
consideration anti -dimml est a exclure sur ce point precis, 
tant il est vrai que Yijma* des Musulmans est, cette fois-ci, 
sans faille pour condamner, sans appel, a la peine capitale 
le Musulman coupable de sabb , meme s’il revient sur son crime. 
Mieux encore, il y a certains juristes, tel notre Ibn Taimiyya, 
qui discutent de la situation nouvelle, a leurs yeux, du «tribu- 
taire » qui profere des insultes contre... sa propre religion. 

Abdelmagid Turki 
(Paris) 

(1) Voir le tr&s petit nombre de cas de Juifs condamnAs dans l’lfriqya hafside 
par exemple, in R. Brunschvig, La Berberie, t. I, pp. 406-7. 

P. S. L’ouvrage d’Ibn Qayyim al-Jawziyya (691/1291-751/1350) Ahkam ahl 
al-dimma (6d. §ubhi 1-Salih, Damas 1381/1961) n’a pas 6te mis A contribution. 
Bien que traitant longuement du sujet qui nous occupe (t. 2, pp. 795-893), il se 
contente, le plus souvent, de reproduire l’oeuvre d’Ibn Taimiyya maitre de l’auteur. 



THE DEVELOPMENT 

OF LEGAL THOUGHT IN HANAFI TEXTS' 


1. Hanafi legal handbooks ( x ) lend themselves to a threefold 
division: ancient, classical and post-classical. Although 
modern western scholarship advanced this classification ( 2 ) 
it is inherent to the Hanafi texts and emanates from them. 


Ancient Law 

2. The earliest Hanafi legal handbook ASL , ( 3 ) by 
SHAYBANI (died 189/804) is little more than an agglomaration 
of legal propositions without explanation, arranged in an 


* This study is dedicated to the memory of the late Professor Uriel Heyd, 
who encouraged my early inclinations towards Moslem law. 

(1) By this term it is intended to exclude from the discussion the whole realm 
of principiology (USOL) which, as will become apparent, does not belong to the 
domain of legal studies. There are, however, Hanafi legal texts, other than 
handbooks, which undoubtedly deserve close investigation, namely the numerous 
collections of responsa (FATAWA), the literature on legal formularies (SHURPT) 
as well as the works on legal devices (HIYAL). The study of the development of 
legal thought in the handbooks seems however to be a prerequisite for such an 
investigation, owing to the subsidiary nature of these specific branches of the 
Hanafi literature. The same may be said of the literature on resemblances and 
similitudes (ASHBAH wa-NAZA’IR) whose juridical value is yet to be established. 
The rare works on public law are of little relevance to the development of Hanafi 
legal thought. 

(2) The threefold division, though on slightly different lines, was first suggested 
by Professor Chafik Chehata. We have extended his scrupulous examination 
of the Hanifi texts also to the third, Post Classical, period and related the findings 
concerning all the three periods historically and geographically. This corroborates 
Professor Ghehata’s conclusions which were based on purely legal data. 

(3) Partly edited by Professor Chehata; al-ASL , al-QISM-u ’ l-AWWAL , 
KITAB-u 'l-BUYU ' wal-SALAM, Cairo 1954. The ASL is but one of a series 
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arbitrary fashion. Any appreciation of the legal thought 
underlying this great compilation is rendered more difficult 
by the lack of any other contemporary works on private law 
which might clearly set out the reasoning which supports the 
decisions. From this perspective the ASL may well be 
compared with the MU KH TASAR (*) composed over a century 
later by TAHAWl (died 321/933). Despite the interval 
of time and the geographical separation of Iraq, SHAYBANPs 
country of origin, from Egypt, where TAHAwT lived, the 
latter’s opuscule reveals essentially the same characteristics as 
SHAYBANPs treatise. Explanations are practically non¬ 
existent and disorder is the rule, while the lack of any desire for 
comprehensiveness is even more evident than in the ASL. 
These features become salient through an examination of a 
single idea—wife’s maintenance—which was discussed success¬ 
ively throughout the ages. The discussion of the obligation to 
maintain a wife is restricted in TAHAWl’S opuscule to several 
scarce remarks which are, moreover, scattered some in the 
Book of Marriage, others in the Book of Repudiation ( 2 ). 
There is no one “book” or chapter aimed at covering the whole 
subject. 

The only other published handbook on Hanafi Ancient law 
dates from the end of this period. The Treasure of Jurispru¬ 
dence (KHIZANAT-u ’ l-FIQH) composed by ABU ’1-LAYTH-i 
’1-SAMARQANDI ( 3 ) (died 375/983) ( 4 ) reveals a similar lack 
of any reference to the reasons underlying the legal solutions. 
It contains, however, the beginning of a new trend. Here, 
the rules pertaining to the various maintenance obligations 
are grouped in one separate “book” which is placed between 


of six texts known as ZAHIR-u 1-RIWAYA “the authorized version” of 
SHAYBANl’s writings, as opposed to a similar number of other works known as 
GHAYR ZAHIR-i 'l-RIWAYA, “the unauthorized version”. 

(1) Published in Cairo, 1954, besides other editions. 

(2) Ibid., pp. 191 and 226. 

(3) Recently edited by Dr. SALAH-u ’1-DiN-i l-NAHl, and published in 
Bagdad 1966. 

(4) This is the date preferred by Brockelmann, S I 347, though elsewhere it is 
much disputed. 
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the “books” of marriage and repudiation. Within the “book” 
devoted to the maintenance obligations there is, furthermore, 
some kind of order. However, the governing ideas dominating 
this new order proposed by ABO ’l-LAYTH are definitely not 
juridical. Thus he starts his discussion by listing ten women 
who have no right to maintenance, confusing married women 
whose right to maintenance is merely suspended with those who 
have no claim against any husband, simply because their 
marriage is null and void. (*) Yet ABU ’l-LAYTH’S tendency 
towards orderliness is noteworthy since this characteristic 
is to find greater expression in the Classical period. 

3. The characteristic features of Hanafi Ancient law seem to 
reflect a young system of law, starting chaotically and developing 
with an increasing measure of systematisation. Hanafi law 
does not commence, however, with ABC HANlFA, the supposed 
founder of the Hanafi “school” (madhhab). “We are not 
afraid to maintain that the so called “era of the founders of 
the schools of law” should not be considered as the beginning 
of an evolution. It is rather the end of it”. ( 1 2 ) Indeed, 
even an old and well established system of law may manifest 
similar traits. One such system is Jewish law which prevailed 
in the close Jewish communities of the same period and the 
same geographic region where Hanafi law developed. 

Ever since the codification of Rabbi Judah Hanasi, composed 
in Palestine at the end of the second century of the Christian 
Era, Jewish law had a set pattern. This was an abstract, 
though casuistic, formulation of legal rules, detached from their 
Biblical foundations and references. This codification is 
called MISHNA . ( 3 ) The editors of the TALMCD, both 
those of the Jerusalem TALMCD, who lived in Palestine, 
and those of the Babylonian TALMUD, who lived in what 


(1) S., ibid., pp. 160-161. 

(2) Gh. Chehata, Introduction Generate au Droit Musulman, Faculty de Droit 
de Paris, Gours de 4® ann6e de Licence, 1966-67, p. 10. Later referred to as 
“Chehata, Introduction ”. 

(3) M. Elon, Introduction to Jewish Law, edited by M. Gorinaldi (in Hebrew), 
Akadmon, Jerusalem, 1968, pp. 41-78. 
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was later to be called 'Iraq, followed the order established in 
the MISHNA. In fact, the term TALMUD is frequently 
used nowadays in a sense covering both the MI SH NA and the 
TALMOD proper. 

Among the changes discernible in Jewish law after the Arab 
conquest is a progressive abandonment of the Talmudical 
pattern, in favour of new forms. The beginnings were modest. 
During the Ummayad period Rabbi AHA of SHIVHA (680- 
752), a native of 'IRAQ where he spent most of his life, but 
later an immigrant in Palestine, put to writing legal discussions 
in an unprecedented order. Following the sequence of the 
portions of the Pentateuch, read consecutively in the synagogue 
on the Sabbaths, he links with each of them a discussion of 
legal problems arising from the passage read. Thus Judah’s 
assurance to Jacob that he would stand surety for his younger 
brother Benjamin, on going down to Egypt (Gen. XLIII, 9), 
serves as a sufficient reason for a discussion of the law of surety. 

At the beginning of the 'Abbasid period Rabbi YEHUDAY, 
who, as head of the great Talmudical Academy at SURA in 
'Iraq (during the years 757-761) carries the title “Gaon”, 
makes a further step in rearranging the presentation of Jewish 
Law. His book Decided Judgments gives an intimation of an 
underlying juridical plan, though he follows to a large extent 
the order of the TALMUD. His work was nevertheless 
sufficiently distant from the TALMUD to raise apprehensions 
lest it might entail the total abandonment of the TALMUD 
itself. ( x ) These apprehensions did not prevent others from 
following the example given by Rabbi YEHUDAY Gaon. 
A century later a similar handbook, entitled Great Judgments 
was composed by Rabbi SHIM'ON QIYARA, who lived in 
Basra, a town which served equally as a center of Hanafi 
law. 

The process of growing detachment from the ancient texts 
reached its climax simultaneously with the arabization of the 
Jews under Abbasid rule. Arabic replaced Aramaic as the 
language of Jewish legal texts. The first Jewish author to 


(1) Elon, ibid., pp. 254-255. 
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compose such books, in the Arabic language but with Hebrew 
characters, is Rabbi Sa'adia Gaon (882-942). Born in Egypt 
he emigrated to Iraq, where he occupied the venerable post 
at the Academy in StJRA. His writings attest to the improved 
systematization which accompanied the linguistic change. 
This is evident right from the beginning of his book on the 
Law of Inheritance. ( x ) There, he declares that of the three 
modes of acquisition, namely: inheritance, purchase, and gift, 
his intention is to deal only with the first, which is itself divided 
into four parts. These he discusses seriatim. This methodical 
approach brings to mind the same author’s orderly manner in 
his philosophical essay Beliefs and Opinions . The influence 
of contemporary philosophy, most notably of the MU'TAZILA, 
is hardly questionable as far as this philosophical composition 
is concerned. It therefore seems probable that the rigorous 
discipline originating in philosophy stimulated systematization 
also in his legal writings. It may be argued that this trend 
in Jewish law during this period is due to other causes. The 
restatement of Jewish law simply and concisely may have 
arisen out of the needs to combat Jewish heterodox sects 
who gained strengh at that time. ( 1 2 ) This argument, however, 
is consistent with the above analysis. Since Jewish heterodox 
sects tended to assimilate to a greater extent than the main 
body of Jewry, Rabbi Sa'adia Gaon in his attempts to repel 
heterodox onsloughts may simply have been confronting 
ideas prevalent in contemporary Gentile society. In any 
event, the new form Jewish law was assuming at that time in an 
undeniable fact. 

4. Hanafi law in its Ancient period does not offer examples 
of highly developed legal thought similar to that apparent in 
contemporary Jewish law, that is in the time of Rabbi Sa'adia 
Gaon. Should Hanafi texts of a comparable level be disco¬ 
vered, the date of the beginning of the Classical period would 


(1) Published by Joel Muller as the ninth volume of CEuvres Completes de 
R. Saadia Ben Iosef al FAYYUMl, Paris 1897. 

(2) Elon, ibid., p. 253. 
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have to be advanced. With our present knowledge of the Hanafi 
handbooks, the Ancient period must be considered as lasting 
until the death of ABC ’1-LAYTH-i ’1-SAMARQANDl, at 
the end of the tenth century. 


Classical Law 

5. The Classical period of Hanafi law opens with the work of 
the outstanding bagdadien jurist QUDORI (died 428/1037). 
While in a certain respect his tiny opuscule, entitled 
MU KH TASAR ( x ) and also MATN , still bears the imprint of 
the Ancient period, containing no reasons for the propositions 
of law, his terminology is so improved and his method so 
advanced that there is no hesitation in placing him in the new 
Classical period. 

Already the first scientific investigation into Hanafi law, 
and Moslem law generally, indicates QUDCRPS superiority 
in the arrangement of his legal data. ( 1 2 ) He classifies Contracts 
in Hanafi law starting with Sale. Only after having discussed 
the contract of sale, by which the greatest number of rights are 
transferred, QUDCRl then proceeds to consider other contracts, 
conveying lesser rights. He is the only Hanafi jurist to do so. 
Moreover QUDORI is aware of the analytical framework 
into which the concept of contract falls. This is evident from 
his familiarity with the basic distinction between legal acts 
and legal facts, known in Roman law as the summa divisio. 
The contract is cited by QUDCRl as the example of a legal 
act which, in Hanafi law, depends for its formation upon the 
oral declaration of the contracting parties. This legal act 
(QAWL) is completely distinguished from the legal fact (FTL) 
which depends in no way on the intelligence or will of its 


(1) Not to be confused with the MUKHTASAR of TAHAWI. See above 
p. 74, n. 1. The edition used here is that of Bousquet and Bercher, without date. 

(2) Chafik Chehata, Essai (Tune Thiorie Generate de VObligation en Droit 
Musulman, Le Caire 1936 (Reprinted in Paris 1969) p. 113. Referred to later as 
“Chehata, Theorie'\ 
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author. (*) Infant or madman are therefore fully responsible 
for their legal facts, such as damages caused by them, whilst 
they cannot conclude contracts, because they lack the capacity 
necessary for accomplishing these legal acts. QUD0 r!’S 
insight into this question is manifest already at the outset of 
this discussion in his “Book of Incapacity’’ where he states 
that there are just three cases of incapacity: infancy, slavery 
and madness. One may disagree with QUDOR! that slavery 
is a cause of incapacity, and still admire his methodical approach. 
He tries to reduce the complicated subject of incapacity to a 
general rule having three components. Unlike his predecessors 
he does not refer, in this generalizing formula, to the cases of 
the infant, the slave or the madman. Rather he deals with 
the distinct concepts of “infancy’’ “slavery” and “madness”. ( 1 2 ) 
As will be demonstrated later, QUDtJRPS teachings about the 
nature of the maintenance obligation also amount to the best 
founded theory on the subject. 

6. Three more outstanding legal works should be attributed 
to the Classical period. Superficially they give the impression 
of improving upon QUDURl’S opuscule. Indeed one of them 
'ALA’-u ’1-DlN-i ’1-SAMARQANDl, ( 3 ) even declares it openly 
in his preface. In their exposition of the arguments underlying 
the legal propositions these latter Classical jurists thus present 
an advance over QUDORl. However, a close analysis of 
their legal thought shows that they all belong to a different 
trend of thought, quite distinct from that elaborated by 
QUDtJRl, ( 4 ) This difference is due, partially at least, to the 
chaotic heritage which they received from the Ancient period, 


(1) Ghafik Ghehata, Le Concept de Contrai en Droit Musulman, Gours de Doctorat, 
Faculty de Droit, Paris 1965-66, pp. 12 sqq., particularly p. 14. Referred to 
later as “Ghehata, Contract ”. 

(2) Chaflk Ghehata, Theorie Generate de VIncapacity en Droit Musulman , Gours 
de Doctorat, Faculty de Droit, Paris 1965, p. 29. Referred to later as “Ghehata, 
Capacity ”. 

(3) Not to be confused with ABO ’l-LAYTH-i ’l-SAMAROANDl who belongs 
to the Ancient period. For the sake of clarity this Ancient author will be referred 
to as ABC T-LAYTH, while SAMARQANDl will refer to the Classical author. 

(4) Ghehata, Introduction , p. 17. 
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and which they cherished along with QUDURI’S teachings, as 
if these two sources were of equal value. Thus the explanations 
added in the three Classical texts do not necessarily ensure any 
superiority over QUDlJRPS legal thought. 

This criticism applies first and foremost to SARA KH SI 
(died 490/1097), author of the thirty-volume-work entitled 
MABSUT. (*) It is difficult to say however, at the present 
stage of scientific research, whether SARA KH SI actually 
consulted QUDURPs work, though he is certainly aware of 
ideas contained in it. SARA KH SI gloses the text of KITAB-u 
1-KAFl written by al-HAKIM-u ’1-SHAHlD (died 334/945). 
This work served as the basis of SARA KH SPs MABSUT 
but is in itself a commentary on the earliest Hanafi text the 
ASL of SHAYBANl mentioned earlier. Consequently if 
SARA KH SI discusses the maintenance obligation in a chapter 
(BAB) contained in the “Book” (KITAB) of marriage, one 
cannot deduce from this fact alone whether he intended to 
deviate from the precedent of ABU ’1-LAYTH and QUDURl 
who alloted a whole “Book” to the law of maintenance, or 
whether he simply followed what he found in the ’ASL and 

kAfL 

The place granted to the discussion of the wife's maintenance 
is significant in the Classical period, because it illuminates the 
author’s opinion about the source of the obligation. This is 
shown by ? ALA’-u ’1-DIN-i ’l-SAMARQANDl (died 539/1144) 
author of the Gift to Jurists (TUHFAT-u ’ l-FUQAHX ). ( 1 2 ) 
Although he presents himself as a fervent disciple of QUDtJRI, 
SAMARQANDl fails to quote QUDURPs reference to the 
source of the maintenance obligation. Whilst for QUDURl 
“maintenance is due to the wife from her husband... if she 
delivers (SALLAMAT) herself into his domicile”, ( 3 ) for 
SAMARQANDl maintenance “is due because of the husband’s 
right of retention (HABS) over her, [a right] existing by 
marriage”. ( 4 ) QUDCRl does not mention marriage at all 


(1) Published in Cairo 1324. 

(2) Published in Damascus 1964. 

(3) MUKHTASAR, p. 55. 

(4) TUHFA, 11/216. 
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throughout the “Book” of maintenance. The fact that this 
discussion constitutes an independent “book”, quite distinct 
from the “Book of marriage in therefore meaningful. 
SAMARQANDI, on the other hand, who deems it necessary 
to connect somehow the obligation of maintenance to the 
marriage, actually does insert the discussion of maintenance as 
a “chapter” (BAB) into the “Book” of marriage. 

With SAMARQANDI the methodical approach in Hanafi law 
attains a degree of refinement comparable to the level apparent 
two centuries earlier, in Rabbi Sa'adia Gaon’s work on Inheri¬ 
tance in Jewish law. Every “Book” and every chapter start 
with an enumeration of topics, followed by an orderly discussion 
of them. The new arrangement of the material leads 
SAMARQANDI to eliminate a “Book” well known in other 
works. Unlike his predecessors, there is no “Book of Inca¬ 
pacity (HAJR)” in his Gift to the Jurists . Rather he prefers 
to discuss the subject of that “Book”, that is legal capacity, 
as a condition of the contract of sale, ( x ) and with justification. 
In the absence of a general theory of contracts, the contract 
of sale, in the Hanafi law, provides a model with which are 
compared all other contracts. By placing the discussion of 
legal capacity within the “Book of Sale”, SAMARQANDI 
intimates that, according to him, capacity is a condition of 
all contracts. He declares further in his “Book of Marriage” 
that capacity is a “general condition for the accomplishment 
of any legal act”, ( 1 2 ) a view with which every modern lawyer 
would certainly concur. 

SAMARQANDI distinguishes himself not only by his arran¬ 
gement of the legal material, but also by his improved termi¬ 
nology. For example, the consideration which the husband 
receives from his wife in exchange for her maintenance 
appears to have no name in Ancient law. In the Classical 
period SARA KH Sl refers to it sporadically as MULK-u 
’l-YAD. ( 3 ) SAMARQANDI however is the first author to 


(1) TURF A, 11/39-40. 

(2) SHARJ 'AMM Fi TANFlDH KULL TASARRUF ( TUHFA , 11/161). 

(3) MABS&T, V/210, 204. 
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designate it systematically by a special term: HABS. Although 
this term had been used previously in private law, in a different 
sense, in connection with the Contract of Sale, (*) in the field of 
maintenance it is an innovation. 

The flowering of legal thought in Hanafi Islam reaches its 
pinnacle with the monumental treatise BADA'V ’l-SANA’P 
composed by KASANl (died 587/1191). The author follows 
the path paved by his master and father-in-law, SAMARQANDl, 
but far surpasses him. In contrast with SAMARQANDl, 
KASANl leaves the discussion of maintenance outside the 
“Book of Marriage” and frames it in an independent “Book”. 
In so doing KASANl apparently returns to an old idea held 
previously by QUDCJRl, who had also placed maintenance in an 
independent “book”. In fact KASANi’s motives are quite 
different. Although he isolates the maintenance obligation 
from the contract of marriage, in much the same way as 
QUDCRI, the two authors differ greatly as to the act giving 
rise to the obligation. QUDORl stresses the “delivery” 
(TASLlM) of the woman to her husband's domicile, whilst 
KASANl sees the source of the obligation in a totally different 
light: al- KH ARAJ bil-DAMAN, ( 1 2 ) i. e. ubi emolumentum ibi 
onus , profit follows responsibility. ( 3 ) According to KASANl, 
this same principle entitles a judge to receive an emolument 
from the public treasury. The judge is retained in the interests 
of the Moslem Community, just as the wife is retained in the 
interests of her husband. This comparison is not new. It 
was already proposed by SARAKHSl, ( 4 ) but KASANl is 
the first to give the comparison a theoretical basis by invoking 
the principle of al- KH ARAJ bil-DAMAN. Moreover, unlike 
SARA KH Sl, KASANl also draws from this analysis a conclu¬ 
sion with regard to the presentation of the discussion of the 
maintenance obligation; namely, he separates it from the 
“Book of Marriage”. 

(1) MABSUf, XIII/192-199. 

(2) BADA'T, IV/16. 

(3) J. Schacht, The Origins of Muhammadan Jurisprudence, Oxford 1950, 
Reprint 1959, pp. 123, 181, 270. 

(4) MABSllT , V/181. 
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The theory which KASANl thus advances with regard to the 
source of the maintenance obligation obviously dictates a 
certain attitude towards the relationship between this obligation 
and the contract of marriage. An examination of this point 
in his “Book of Marriage” shows that his insights have certain 
limitations. As is usual in the beginning of each one of his 
“books”, the first part contains a summary of its structure. 
In so doing at the beginning of his “Book of Marriage” he 
declares that marriage has two sorts of effects: essential ones 
(ASLIYYA) and accessory ones (TAWABI'). He then enume¬ 
rates the essential effects, without indicating anywhere which 
are the accessory ones. The maintenance obligation which 
appears in this list ( x ) is thereby presented as an essential 
effect (HUKM ASLl) of marriage. Only elsewhere, in the 
Book of Interdiction, does one discover what must be KASANPs 
true opinion on this point, namely that maintenance is an obli¬ 
gation accessory to marriage. ( 1 2 ) 

Limitations of this kind do not overshadow KASANPs 
extraordinary merit. In fact his outstanding stature has 
been recognized by the first scientific study of Hanafi law. ( 3 ) 
However KASANl has left no impact on the further develop¬ 
ment of Hanafi law. His name is hardly mentioned in the 
Hanafi works of the thirteenth and fourteenth centuries. In 
later periods when he is occasionally cited, his method continues 
to be completely ignored. 

7. This astounding fact calls for further examination of the 
historical background of the Classical period in Hanafi law. 
The activity of the Classical authors, which stretches over a 
period of some two hundred years (from the birth of QUDORI 
in 972 to the death of KASANl in 1191) was restricted to a 
rather limited geographical area. The town of Bagdad, 
QUDtfRPs birth place, was at the time of his birth under 

(1) BADA'I\ II/331-2. 

(2) BADA'V , VII/174 : DAYN... THABATA TAB*An FlMA HUWA 
MU*AQADA kal-NAFAQA Fl BAB-i T-NIKAH. 

(3) Chehata, Thtorie, p. 73 : al-KASANl « se distingue autant par sa clart6 que 
par sa classification propre. II fait figure a part ». «BAD A’I* reste sans conteste 
le chef-d’oeuvre de toute cette literature ». 
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buwayahid rule. The achievements in the field of legal thought 
are but one aspect of a general cultural efflorescence which 
was encouraged by this dynasty. f ADUD-u ’1-DAWLA 
(949-83), the most illustrious ruler of that period, and his 
vizir NASR IBN HARON, not only carried out an extensive 
program of public works, including the construction of the 
famous BlMARISTAN which also functioned as a medical 
faculty, but they equally paid great attention to the cultivation 
of the arts. Poets such as al-MUTANABBl sang 'ADUD’s 
glory and authors dedicated their work to him. 'ADUD’s 
son, SHARAF-u ’1-DAWLA (983-89) constructed one year 
before his death a famous observatory. Another of 'ADUD’s 
sons, the second one to succeed him, BAHA ’1-DAWLA (989- 
1012), had an enlightened vizir in the person of SABCIR IBN 
ARDASHlR, who built in Bagdad an academy with a library 
of 10,000 books when QUDURl was 15 years of age, in 933. ( x ) 
It is unlikely that this library contained the Hanafi legal books, 
especially since the dynasty in power, which patronized these 
varied cultural activities, was shiite. However, the population 
stayed sunnite, and the intellectual atmosphere encouraged 
by the regime could not but enhance scholarship among its 
members without distinction of sect. Something of the 
style of that period can be seen in a story according to which 
QUDtlRl had to conduct several public debates against his 
contemporary, the SHAFFI ABU HAMID-u ’1-ISFARATNI, 
in order te defend the Hanafi school. 

8. A similar stimulus may equally be observed in Jewish law 
of that time, although its line of development had already 
been traced a century before the beginning of the Hanafi 
Classical period, by Rabbi Sa'adia Gaon. KITAB AHKAM-u 
J l-DAMAN wal-KAFALA composed in Arabic by Rabbi 
Shemuel Ben Hofni, who headed the Academy in SORA during 
the years 997-1002, reveals the same systematic style as is 
found, over a century later, in the writings of SAMARQANDI 


(1) P. K. Hitti, History of the Arabs , London 1958, p. 473. 

(2) "KUDORI” E. J 1 2 . 
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and KASANI. After an introduction of a purely religious 
nature, Rabbi Shemuel sets out in full the titles of 31 chapters 
contained in this book and proceeds to discuss their content 
seriatim. (*) A considerable Arab influence is discernible, 
notably in its language. In examining the legal uses of the 
Arab terms KAFALA, DAMAN and HAMALA, ( 1 2 ) Rabbi 
Shemuel Ben Hofnt states that Arab philologists ('ULAMA’-u 
’ 1-BALA GH A sic!) consider these terms as synonyms, but he 
tries nevertheless to compare the first two with what seem to 
him to be equivalent terms in Jewish law. This comparison 
suggests that Rabbi Shemuel Ben Hofni was aware of the 
different legal meanings in what would otherwise have appeared 
to be a perfectly straightforward literal translation. Further¬ 
more, one would also expect to find Hebrew terms in a text 
on Jewish law written, it is true, in Arabic but using Hebrew 
characters. Yet, despite this awareness and the availability 
of Hebrew legal terms, Rabbi Shemuel Ben Hofn! abandons the 
well established Hebrew term “MEZONOT” (alimony), and 
substitutes the Arabic term “NAFAQA” (expenses). ( 3 ) This 
preference for Arabic terminology is probably only a symptom 
of a far deeper Arab influence. In fact Rabbi Shemuefs 
son-in-law, Rabbi Hay Gaon, testifies that his father-in-law 
'‘read widely in the books of strangers”. ( 4 ) 

Rabbi Hay Gaon (939-1038) headed the other great talmudical 
academy in Iraq, at Pumpedita. Like his father-in-law, he 
adheres to the methodical approach first evolved by Rabbi 


(1) Only five chapters are preserved in the only manuscript discovered so far 
in the Geniza (Cambridge T.-S. 8. G. 3.)- It was published by Rabbi Professor 
S. ASAF in Sinay, IX, 1945, vol. 17, pp. 135-155. 

(2) In the beginning of the fourth chapter. 

(3) The pecuniary connotation of the word NAFAQA in Arabic is vindicated 
by its use in documents “C” “E” and “F” of the constitution of Medina “written” 
by MUHAMMAD a little after his arrival in Medina in 622, i. e. at the very beginning 
of Islam. See: R. B. Serjeant, The Constitution of Medina in: The Islamic Quarterly , 
vol. VIII, n° 1, and 2, January-July 1964, pp. 3-16, pp. 14, 13, 10. 

(4) See Rabbi Professor S. ASAF, in the above mentioned article p. 140, and 
in his book in Hebrew The Epoch of the Gaons and its Literature , Jerusalem, 1955, 
p. 194. 
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Sa'adia Gaon, and refers openly to Arabic sources. (*) He 
composed several monographs on various topics in Jewish 
law, the most important of which is the Book of Purchase and 
Sale divided into sixty “gates” each of which is subdivided 
into a number of “ways”. In it y the author covers exhaustively 
and succinctly the entire field of the Jewish law of sale. Rabbi 
Hay Gaon’s monographs are rated by Professor Elon as “a 
prototype of orderly legal thought, consisting in excellent 
legal definitions and generalisations and in a wonderfully 
bright classification of the legal material”. ( 1 2 ) 

The works of Rabbi Sa'adia Gaon, during the Hanafi Ancient 
Period, and of Rabbi Shemuel Ben Hofni and Rabbi Hay 
Gaon, the contemporaries of QUDLIRl, paved the way for the 
achievements of Maimonides (1135-1204), whose period of 
activity corresponds with that of KAsANl (died 1191). 
Maimonides brought Jewish law to its “uppermost summit” 
overshadowing anything written before or after him ( 3 ), despite 
the fact that he did not belong to the Iraqi geographical region. 
Born in Spain, he wandered in North Africa, under pressure of 
persecution, reached Palestine, and finally settled in Fatimid 
Egypt. He never stayed in Syria, where the later Hanafi 
Classical authors, including KASANI, lived. The resem¬ 
blances between the achievement of KAsANl and Maimonides, 
in the field of law, are nevertheless worthy of attention. 

9. The three later Hanafi Classical authors, SARAKHSl, 
SAMARQANDI and KASANI, lived not in Bagdad, but in the 
neighbouring country of Syria, where the Hamdanid regime 
cultivated the arts and the sciences as ardently as the Buwayhid 
dynasty did in 'Iraq. The Hamdanids however had to contend 
with the Byzantine Empire, their neighbour to the North. 
In their continuous wars with the Byzantines the town of 
Aleppo changed hands several times until it reverted finally 

(1) A citation by Rabbi Hay Gaon from KITAB-u VULCM of the Philosopher 
FARABI, is pointed out by A. A. Harkavi, Zikaron leKhama Geonim... (in Hebrew), 
Berlin 1887, p. xxv. 

(2) Elon, ibid., p. 258. 

(3) Elon, ibid., p. 268. 
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to Hamdanl hands in 975. (*) With the extinction of the 
Hamdanl dynasty in 1003, Syria was left for about twenty 
years under the tottering rule of the Fatimids, whose center 
was in Egypt. For another sixty years (between 1023 and 
1079) the dynasty of MIRDAS, of nomad origin, was predomi¬ 
nant in Aleppo, The invasions of the Seljhqs, who entered 
Bagdad in 1055, ravaged the countryside, but Aleppo under the 
Mirdasls seems to have continued unhindered in its material 
and intellectual prosperity. ( 1 2 ) The whole of Syria including 
Aleppo fell into the hands of the Seljuq sovereign MALIKSHAH 
(1072-1092), to form part of his vast empire which “extended 
in length from Ka shgh ar, a town at the extreme end of the land 
of the Turks, to Jerusalem, and in width from Constantinople to 
the Caspian Sea”. In this great domain all the main roads were 
safe, “safe enough for caravans, even for one or two men, 
to travel peacefully and without special protection from 
Transoseania to Syria”. ( 3 ) It is not surprising to learn 
therefore that SARAKHSl lectured at the “HALAWIYYA” 
in Aleppo, and later, towards the end of his life, found himself 
his native country, Fargana, a province in Transoxania, in 
Central Asia, where he underwent his legendary sojourn in 
prison. 

Two generations later KASANl held until his death ( 4 ) the 
same professorship at the “HALAWIYYA” ( 5 ) in the same city 
of Aleppo, where SARA KH Sl had tought beforehand. Besides 
this geographical link between the second and the fourth great 
Classical author, there is also a family tie between the third, 
namely SAMARQANDl and the fourth, his son-in-law KASANl. 
As wedding present KASANl received from his father-in-law 
the latter’s treatise Gift to the Jurists (TUHFAT-u 7- 
FUQAHA’). KASANl’s masterpiece BADA’V ’ l-SANA'V 


(1) Hitti, p. 565. 

(2) Hitti, pp. 580-581. 

(3) Hitti, p. 476, citing the biographer of MALIKSHAH. 

(4) IBN QUTLUBUGHA, TAJ-u '1-TARAJIM F? TABQATA 'l-HANA- 
FIYYA, Baghdad 1962, pp. 84-85. 

(5) C. Brockelmann, Geschichte der arabischen Literatur , Leiden 1937-1949, 
G I 375. 
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is presented by biographers and bibliographers as mere commen¬ 
tary on this TUHFA. It is claimed that KASANI offered 
this “commentary” as a dower for his wife. Proverbially this 
“transaction” is commented upon by the saying “SHARAHA 
TUHFATA-hu wa-ZAWWAJA BINTA-hu” (*) (KASANI) 
commented upon his TUHFA and (SAMARQANDI) married 
his daughter (to him). 

The concentration, or at least the sojourn, of all these Hanafi 
legal scholars, with Central Asian surnames, in Syria, and 
more precisely in Aleppo, was facilitated by the continuation of 
the patronage of the arts and sciences by the regime of the 
Seljuqids, in the same pattern as that of the preceeding Buway- 
hlds and Hamdanfs. Despite the fact that the Seljuq sovereigns 
themselves might have been illiterate, as was the case with both 
MALIKSHAH (1072-1092), and his father Alp Arslan (1063-72), 
affairs of state were run by enlightened vizirs, of Persian 
extraction, notable amongst whom is NIZAM-u ’1-MULK. 

Both before and during KASANI’s lifetime Aleppo underwent 
several political upheavals. After the death of MALIK SH AH, 
for one year the town remained in the hands of his son TUTUSH. 
Later, between 1095 and 1119, it was controlled by his other 
son RIDWAN. The town was ruled by successive Turkish 
governors, until it was finally conquered by ZANGHI of 
MAWSIL (1127-1146), son of a former slave of Alp Arslan. 
In 1144 ZANGHl inflicted a great defeat upon the crusaders, 
their first since their arrival in the region in 1097. By conque¬ 
ring Damascus ZAN GH Fs son, NUR-u ’1-DIN, united the 
whole of Syria under his rule. NOR-u ’1 -DIN’s general was 
sent to Egypt, against the Fatimids, but only his brother 
SALAH-u ’1-DlN united the whole of Egypt and Syria, esta¬ 
blishing the Ayyubid dynasty. “More than a warrior and 
champion of orthodox Islam, SALAH-u ’1-DIN was a builder 
and patron of learning. He founded schools, seminaries and 
mosques in both Egypt and Syria”. ( 1 2 ) 


(1) C. Brockelmann, Geschichte der arabischen Literatur, Leiden 1937-1949, 
G I 375. 

(2) Phillip K. Hitti, History of Syria, second edition, London 1957, p. 65. 
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The crusades cannot be considered as a reason for the extinc¬ 
tion of the Hanafi center of learning in Aleppo. Indeed, it 
is during the turbulent time of the clashes with the Crusaders 
that Hanafi legal thought attained some of its highest achie¬ 
vements, represented by the works of SAMARQANDl and 
especially KASANl. In fact, inland cities such as Aleppo 
were never conquered by the Crusadors, though they were 
occasionally attacked. ( 1 ) 

The explanation for the extinction of Hanafi Classical thought 
cannot be found by mere reference to the political circumstances 
in Syria at the end of the twelfth century. Admittedly, the 
fact that KASANl was totally unknown to the thirteenth 
and fourteenth century Hanafi authors may be due to problems 
of physical communication. However, these do not explain 
why acquaintance with a Classical text did not ensure the 
durability of its legal thought. Unlike KASANTs work, 
QUDORI’s opuscule, having been written in Bagdad, the 
capital of the 'Abbasid Empire, was transmitted to future 
generations better than texts written in more provincial centers 
such as Aleppo in Syria. But this transmission was in letter 
rather than in spirit. Even in Bagdad itself, QUDtJRl’s 
home city, when NASAFI (died 710/1310) composed his 
KANZ-u ’ l-DAQA'IQ , no discernible effort was made to 
arrange the legal data according to a juridical plan. NASAFl 
followed blindly the Central Asian commentary written by 
MAR GH iNANl on the text of QUDtJRl. In Central Asia 
Hanafi law became subject to religious influence, the implica¬ 
tions of which will be examined later. It may be asserted 
that the transmission of QUDCRFs opuscule through Central 
Asia explains the fossilization of its Classical legal thought. 

10. History cannot always provide answers to all questions, 
but historians must at least be aware of the problems. Far 
from realizing the existence and extinction of Hanafi Classical 
thought, as it was shaped in Bagdad and Aleppo, the current 
presentation of Moslem law is confined to a mere restatement of 


(1) Hitti, ibid., pp. 597-8. 
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Schacht’s illuminating findings on the first two centuries of 
Islam, immediately followed by vague generalisations about 
the state of decadence which preceded the contemporary 
‘‘modernization” of Moslem law. The great crisis in the 
development of legal thought in Islam in purportedly explained 
by the story about the “closing of the gates of independent 
reasoning (IJTIHAD)”. According to this assertion, by 
the beginning of the fourth century of Islam (C. 900 c.E) the 
point had been reached where the formative period of Moham- 
madan religious law ended. Mohammadan religious law was 
then elaborated in detail. A little later the new state of 
affairs was sanctioned by the Consensus declaring that since 
the fourth century of Islam there have been no more scholars 
qualified to derive Islamic law independently from its “sources” 
which are: the QUR’AN, the HADlTH the IJMA' and QIYAS. 
This Consensus has been treated as “a statement of fact”, ( J ) 
Moreover it is claimed that “the closure of the gates is a histo¬ 
rical fact”. ( 1 2 ) It has been stated, however, that “the transition 
from IJTIHAD to TAQLlD, the unreasoning acceptance of 
the final state of the doctrine as laid down for each school 
in its recognized handbooks, came about gradually, and there 
was no sudden break”. ( 3 ) 

The very existence of the Classical period in the history 
of Hanafi law is the best refutation of this myth. The summit 
of legal thought, attained in Hanafi law during the eleventh 
and twelfth centuries, plays havoc with the assertion that 
independent legal reasoning ceased in Islam, ever since the 
year 900. 


(1) J. Schacht, The Schools of Law, in: M. Khadduri and J. J. Liebesny, Law 
in the Middle East, Washington 1955, pp. 57-58, p. 74. J. Schacht, Introduction 
to Islamic Law, Oxford 1964, p. 202. Cf. E. Tyan, Methodologie et Sources du 
Droit, Studia Islamica X, 1959, pp. 79-109, p. 80, n. 2. 

(2) S. C. Vesey-Fitzgerald, Nature and Sources of the SH ABT A, in: Law in 
the Middle East, ibid., pp. 85-112, p. 106. 

(3) J. Schacht, The Law, in: G. E. von Grunebaum, Unity and Variety in Muslim 
Civilization, Chicago 1955, pp. 65-86, p. 77. Professor Schacht repeats the same 
idea, though in a milder form, in his Introduction to Islamic Law, Oxford, 1964, 
pp. 70-71. 
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The myth of the “closure of the gates of independent reaso¬ 
ning” is generally accepted, because so far the Classical literature 
has been practically discarded. It is thus maintained that 
« from the tenth century onward the role of jurists was that of 
commentators upon the works of the past masters”. (*) “This 
consisted mainly of a succession of increasingly exhaustive 
commentaries upon the works of the first systematic exponents 
of the doctrine such as... SHAYBANl... Authors, almost 
without exception, betrayed a slavish adherence, not only to 
the substance but also to the form and arrangement of the 
doctrine as recorded in the earlier writings”. ( 1 2 ) These 
generalisations, which may apply to Post Classical Hanafi 
literature, as we shall see, are completely without foundation with 
regard to such Classical authors as QUDCRI, SAMARQANDl 
and KASANl. Their independent arrangement of the doc¬ 
trine, their original arguments, as well as their ever developing 
terminology all refute the accusations of slavishness. 

Recognition must, however, be given to Schacht for having 
qualified the validity of the “closure of the gates” theory by 
pointing out that “the doctrine of each school is to be found 
not in the works of the old masters” but in later handbooks; 
for having recognized that the details of the growth of the 
doctrine in these handbooks “still remain a subject for scholarly 
investigation” ( 3 ) and that they contain “abstract systematic 
constructions” “which represent the most technically juridical 
part of the Islamic legal thought”; and finally for having 
realized that these essential aspects of Moslem law “still remain 
to be investigated”. ( 4 ) 


Post Classical Law 

11. Contrary to current opinion, the break between Classical 
and decadent law is a sharp one. Far fetched casuistic cases, 
mainly taken from the sphere of religious duties, however 


(1) N. J. Coulson, A History of Islamic Law, Edinburg University Press, 1964, p. 81. 

(2) N. J. Coulson, A History of Islamic Law, ibid., p. 84. 

(3) J. Schacht, Introduction to Islamic Law, ibid., p. 71. 

(4) J. Schacht, Introduction, ibid., p. 72. 
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amusing they might seem to a Western mind, ( x ) prove nothing 
as to the development or decadence of legal thought. The 
decadence should be gauged and is indeed recognizable, by 
reference to legal notions, as they find expression in the arran¬ 
gement of the doctrine, in specific argumentations, and in 
rules governing juridical reasoning. 

At the time that KASANI, in Syria, attained the climax of 
Hanafi legal thought, decadence was heralded in Central Asia. 
The roots of the crisis probably go back far earlier. It is possible 
that ABU ’1-LAYTH, whom we considered above as the last 
author of the Ancient period, is in fact a fore-runner, in Central 
Asia, of the phenomenon which we detect clearly in that region 
during the lifetime of KASANI. If this is the case, it would 
seem that the Classical law which blossomed in the Fertile 
Crescent of the Middle East, namely in the cities of Bagdad 
and Aleppo, during the eleventh and twelfth centuries, had no 
branches in Central Asia, where Ancient law turned directly 
into Post Classical, that is decadent, law. However, biogra¬ 
phical information about ABU ’1-LAYTH being scanty, ( 1 2 ) 
and other texts of that region, dating from the same period 
having as yet not been published, we are unable either to 
refute or confirm this hypothesis. 

The contemporary of KASANI, heralding the Post Clas¬ 
sical period in Central Asia is BURHAN-u ’1-DIN-i ’1- 
MARGHINANI, author of the HIDAYA , who died in 593/ 
1197 in SAMARQAND. The peculiar turn taken by this 
author is reflected in his arrangement of the doctrine. He 
is the first Hanafi author to present the discussion of mainte¬ 
nance obligations as a chapter incorporated into the Book of 
Repudiation. In itself this change is no revolutionary inno¬ 
vation. The HIDAYA was written as a commentary on 
QUDORl’s opuscule. Already in this latter work the Book 
of Maintenance followed immediately after the Book of Repu- 


(1) Coulson, op. cit., pp. 81-82. 

(2) Neither Brockelmann (G 1 195-196 ; S 1 347) nor Schacht (“ABli ’1-LAYTH” 
in E. I. 2 ) nor any one of the Arabic biographies mentioned by the latter do not 
state where ABU’l-LAYTH was born, where he lived or where he died. 
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diation, so that MAR GH iNANi had simply to change the 
title of the discussion of the maintenance obligations from 
“Book” into “Chapter” and the merger was accomplished. 
Compared with QUDORI’s work the only other modification 
introduced by MAR GH iNANi is the transfer of several of 
QUDORPs sentences to a different place, near the end of the 
chapter, where they form an independent “section” (sing. 
FASL). One of these sections treats the questions of the 
wife’s lodging and that of her maintenance in case of absence 
of the husband. The rules concerning maintenance during 
the wainting-period after termination of marriage form a 
seond “section” at the end of MAR GH INANFs discussion 
of the wife’s maintenance, whilst in QUDURI’s opuscule 
this subject was dealt with at the beginning of his Book of 
Maintenance. It is nevertheless to be noted that even where 
MARGHiNANi does displace several of QUDCJRI’s sentences 
he does not dare to change their wording. This slavishness 
contrasts vividly with the spirit of independence which ani¬ 
mates the Classical texts. SAMARQANDl and KAsANl 
in Syria suppress entire chapters and reconstruct others, they 
advance a new terminology and inaugurate a new systemati¬ 
zation. Nothing of all this is to be found in the works of 
MARGHiNANi and his successors. 

The new form adopted by the Classical texts has its implica¬ 
tions on legal thought. From MARGHINANFs time onwards 
the place occupied by the discussion of maintenance can no 
longer be adduced as proof of the author’s opinion about the 
source of the maintenance obligation. MARGHiNANi and 
his successors associate this discussion with that of repudiation. 
This arrangement of the doctrine may be justified on practical 
grounds; the maintenance obligation becomes a litigious problem 
when relations between husband and wife deteriorate, and 
repudiation looms in the background. Repudiation can, 
however, by no means be considered as the source of the obli¬ 
gation. The maintenance obligation exists even when there 
is no trace of repudiation. 
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12. Slowly but steadily the Post Classical authors lose sight 
of the source of the obligation. The earlier ones amongst them 
still do refer to this abstract problem. Trying to clarify the 
delicate question of the relationship between the maintenance 
obligation and the contract of marriage, MARGHlNANl 
presents the former as the “aim” (MAQSOD) of the contract of 
marriage. ( 1 ) BABARTi, an * Iraqi who travelled to Syria and 
immigrated to Egypt, where he died in 786/1384, describes 
marriage as the remote “cause” (SABAB) leading to (YUFDl 
ILA) the direct or effective “cause” fILLA). ( 2 ) The effective 
cause (*ILLA) giving rise to the maintenance obligation is the 
retention (now termed IHTIBAS and not HABS ( 3 )) of the wife 
by her husband. IBN-u ’1-HUMAM, an Egyptian who died in 
1457, offers the same analysis, but somewhat modifies the 
terminology. He considers the marriage as the remote cause, 
but calls it 'ILLA BA'lDA, and not SABAB. He also agrees 
with BABARTl that the retention of the wife by her husband 
is the direct cause of the maintenance obligation, but instead 
of calling it ‘ILLA he describes it as MU’THIR bil-DHAT. ( 4 ) 
This Post Classical verbiage is strictly of no value from 
a juridical point of view. It is even misleading, because, as we 
shall see, the contract of marriage cannot be considered as the 
source of the obligation either directly or indirectly. The 
common denominator of all these terms in their origin in the 


(1) HID AY A, HALABl Edition 1355/1936, vol. II, pp. 30, 34, 35. The 
term MAQSOD is to be found later on in the Post Classical period, e. g. in IBN 
NUJAYM’s al-BAHR-u 7 -RA'IQ (see infra , n. 80) vol. IV, pp. 180, 184. However 
it was in use already in the Classical Period by KASANl (analysed by Y. Linant 
de Bellefonds, Traite de Droit Musulman Compare , Theorie Generate de VActe 
Juridique, Paris 1965, p. 295. Also BAD A'I* 'l-SANA'V , IV/194, cited by de 
Bellefonds, op. cit., p. 196). Even earlier in the Classical period it is mentioned by 
SARAKHSl ( MABSUT , V/192, where he rejects it, and V/188, 191) but a dis¬ 
tinction must be made between its use in a purely etymological sense, and its 
use as a technical term. 

(2) IN AY A, in the margin of FATIJ-u 'l-QADIR, AMIRIYYA Press, Cairo 
1316, vol. Ill, p. 334. For a definition of *ILLA see Chehata, Introduction, 
p. 55, § 89 and see infra p. 95, n. 1. For a different meaning of this term see 
Schacht, Origins , op. cit., p. 125. 

(3) Gf. sup., § 6 p. 81 n. 3, p. 82 and n. 1. 

(4) FATH-u ’ l-QADIR, op. cit., III/348. 
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science of principiology (USOL). ( x ) Indeed the search for 
“causes”, as exemplified by the ample treatment given by the 
USOList author PAZDAWl (died 482/1089) to the notions 
of SABAB and 'ILLA, ( 1 2 ) was the great preoccupation of the 
authors of treaties on USOL. ( 3 ) In an effort to attribute 
the propositions of the Law to divine origins, a fiction was 
developed, according to which these legal propositions are 
nothing but “branches” (FURtT') of sacred “roots” (USOL). 
According to the UStlList way of thought a legal proposition 
may have not only an immediate cause, which may sometimes 
be its truly legal source, but also some other more distant 
cause, sanctioned by divine authority. ( 4 5 ) “It is not fanciful to 
perceive here the influence of Greek philosophy, and the inspi¬ 
ration of the Aristotelian distinction between primary, secondary 
and final causes”. ( 6 ) 

The quest for this species of “causes” comes up against one 
of the most hallowed precepts of the discipline of Law, that is 
the existence of one single norm dominating an infinite variety 
of legal propositions emanating from it. The oneness of this 
dominating norm is a condition necessary to avoid contradiction 
between two or more propositions emanating from the same 
norm. The legal norm must also have universal application, 
so as to exclude any conflict with other propositions stemming 
from a different, co-existing, legal norm. 

In the Post Classical period no Hanafi author would suggest 
that the maintenance obligation is dominated by a single idea 
such as al-KHARAj bil-DAMAN, proposed by KASANi 


(1) De Bellefonds {ibid., p. 295) rightly says that MAQSCD is a word stemming 
from 'Tceuvre des specialistes en m6thodologie”, and that SABAB, in the technical 
language of the specialists in USOL, is the act or rule which gives rise to a right or 
an obligation (de Bellefonds, op. cit., p. 290). 

(2) For an appreciation on MAQ§0D see de Bellefonds, ibid., 1/301, and on 
SABAB, ibid., p. 290. A similar appreciation of ‘ILLA in: Gh. Ghehata, Logique 
Juridique et Droit Musulman, Studia Islamica, XXIII, 1965, pp. 5-25, p. 21. 

(3) L. Milliot, Introduction a V£tude du Droit Musulman, Paris 1953, p. 212, 
and also, pp. 217, 218, 219, 242. 

(4) Milliot, op. cit., p. 220. 

(5) Milliot, op. cit., pp. 256, 257. 
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during the Classical period. Indeed during the Post Classical 
period casuistry, enhanced by USOList thought, attains unpre¬ 
cedented extremes. The search for the guiding principle 
underlying the various propositions of the Law is progressively 
abandoned. Instead, recourse is had to responsa (FATWA) 
collections. There, Hanafi authors find more and more new 
cases, frequently involving trivial detail, which they use as 
premises for deductions by way of anology, which is the only 
form of legal reasoning permitted by the USUL. However 
legal thought was bound to go astray even in this limited 
domain allowed to it by the USOL. In the absence of any 
guiding principle the Post Classical authors could not know 
on which premises they could build their analogies. Thus, 
being unaware of the legal principle by virtue of which the 
wife has her right to maintenance, IBN 'ABIDlN (a Syrian, 
died 1836), the last great Hanafi author, compares her with 
a slave-woman. Citing two collections of responsa ( 1 ) IBN 
'ABIDlN points out that a slave-woman is entitled to main¬ 
tenance from her husband even if she leaves the matrimonial 
home in order to work at her master’s place. On the basis of 
this premise IBN 'ABIDlN argues a fortiori that when a wife 
goes out to work she is entitled to maintenance from her husband, 
since her rights as a free woman are greater than those of a 
slave-woman. Yet, had IBN 'ABIDlN considered this ques¬ 
tion in the light of the legal principle enunciated by KASANI, 
he would have surely arrived at a very different conclusion. 
Al-KHARAJ bil-DAMAN, profit follows responsibility, means, 
in the context of the maintenance obligation, that the wife 
receives her maintenance in consideration of a loss which she 
suffers and for which the husband is responsible. This loss 
is effected by her confinement in the husband’s home. In 
the case of the wife going out to work aQd, hence, earning her 
living, this loss does not occur. The husband is therefore not 
responsible, and need not pay maintenance to the wife. ( 2 ) 


(1) The HIND1YY A and the TA TARKHAN IY YA, cited respectively on 
pp. 1001 and 1002 of RADD-u * l-MUHTAR, BOLAQ, 1284/1864, vol. II. 

(2) The precedent of the slave-woman is inapt to serve as a premise for this 
analogy also for the simple reason that the “right” to leave her husband’s home 
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In other words, the premise concerning the slave-woman led 
IBN 'ABIDiN to a wrong deduction. 

Moreover, IBN 'ABIDiN is inconsistent when he allots 
maintenance to a woman going out regularly to work, while 
refusing it, on the other hand, to a woman going out casually 
to visit her parents. Here, again, this conclusion is the result 
of an analogy based on a false premise. IBN 'ABIDiN’s 
argumentation runs as follows: in the same way as no main¬ 
tenance is due to the woman who left her husband in order to 
fulfil the religious duty of pilgrimage, so no maintenance is due 
to a wife going out to visit her parents. (*) This analogical 
construction is faulty because its premise is an exception 
to the principle governing the maintenance obligation, and 
analogies must not be built on exceptions. ( 2 ) According 
to this principle, the wife, even on pilgrimage, should have 
been entitled to maintenance, because the loss affecting the 
wife and entailing the husband’s responsibility, does not cease 
when she is on pilgrimage. Indeed, KASANl, during the 
Classical period, thought that the wife is entitled to maintenance 
from her husband during her visits to her parents. ( 3 ) 

We thus witness the ever deteriorating crisis of the Post 
Classical law. Under the influence of the UStlL extraneous 
non-juridical elements infiltrate into the analysis of the source of 
the obligation. Their sterility finally results in a total aban¬ 
donment of all investigation into the source of the obligation. 
New problems are no longer solved in the light of a legal norm, 


does not belong to her, but to her master. The master "Tends” his slave-woman 
to her husband for certain periods, at the end of which the master exercises his 
right to receive her back. As any other lender, the master can reclaim her even 
before the period of the lending elapses. 

(1) RADD, op. cit., 11/1028. 

(2) ""SHAFlTs most important methodical rule regarding the use of QIYAS 
is that QIYAS cannot be based on a special case which constitutes an exception 
from a general rule; in other words that exception cannot be extended by analogy.” 
Schacht, Origins, pp. 123-124. By the way, here lies SHAFTI’s great weakness. 
The ""general rule” mentioned here is a purely rational rule but SHAFT! admits 
no rational rules because they do not stem neither from the QURAN nor from 
the HADlTH nor from the IJMAT 

(3) BADA'T, IV/22. 


7 
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but by means of analogy to existing solutions. Unaware of 
the guiding idea which underlies the various legal rulings, 
Post Classical authors err in the choice of premises for their 
analogies, thus arriving at wrong conclusions. Moreover 
these conclusions are frequently inconsistent with one another. 

13. The extreme results which we have just noted in the 
writings of the last great Hanafi author are products of a 
gradual process. The earlier Post Classical writers, though 
already using usulist terms which obscure the source of the 
obligation, still had a clear idea of the main tenets of their 
“school” on the subject of maintenance. This can be seen by 
reference to the most striking feature of Hanafi maintenance: 
a deserted wife while being unable to obtain divorce, is at the 
same time deprived of maintenance. ( x ) This harsh ruling 
was the subject of reform at the beginning of the twentieth 
century, when the Ottoman legislator opted for a non-Hanafi 
solution on this point. Consequently this difference between 
Hanafi law and the other Moslem “schools” of Law has become 
a commonplace. ( 1 2 ) Yet, the legal reasons for this difference of 
opinion are little known to modern writers on Hanafi law. 

Once again it is the obscuring influence of principiology 
(USOL) which accounts for this state of affairs. According to 
this science the difference between the “schools” (MADHAHIB) 
concerns “details” only, whilst the principles of all the “schools” 
are identical since they all derive them from the QUR’AN, 
SUNNA, IJMA' and QIYAS. The fact is, however, that in the 
QUR’AN there is no verse which states that a deserted wife 
has no right to maintenance. Moreover, the Hanafi authors 
do not claim to derive this ruling from any tradition (HADlTH). 

(1) This is characteristic of Hanafi law from its earliest times. See: 
R. Brunschvig, Considerations sociologiques sur le droit musulman ancien t Studia 
Islamica f III, 1955, pp. 61-73, p. 67. However, the origins of this rule cannot be 
attributed to the laws of antiquity. These adopt the opposite view, according to 
which a deserted wife, left without means of subsistance, has the right to remarry. 
See §§ 133, 134 of the Code of Hammurabi, as commented upon in: R. Yaron, 
The Laws of Eshnunna, The Hebrew University Press, Jerusalem 1969, p. 134. 

(2) J. N. D. Anderson, Islamic Law in the Modern World , New York, 1959, 
pp. 26, 53. 
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It cannot be attributed to the Consensus (IJMA'), precisely 
because the different Moslem ‘ 1 2 3 4 schools” are at variance on this 
point. Nor does analogy account for this difference. Far 
from restricting themselves to an analogy based on a text 
from the QUR’AN or the SUNNA, the Hanafi Classical authors 
produce arguments appertaining to pure juridical technique. 
SARAKHSl SAMARQANDl ( 2 ) and KASAn! (*) explain 
that the maintenance obligation cannot be considered as part 
of the contract of marriage. Whilst the SHAFT I jurists 
maintain that a synallagmatic contract such as the contract 
of marriage, may contain two considerations (sing. e IWAD) 
in exchange for one object (MU'AWWID), the Hanafis uphold 
the principle that in exchange for one object there can be no 
more than one single consideration. Since the dowry is 
undoubtedly the consideration in the contract of marriage, 
maintenance—according to the Hanafis—must be excluded 
from this contract. A husband who fails to maintain his wife 
does not infringe the contract of marriage, because the obligation 
to maintain is alien to this contract, which in itself does not 
suffice to impose upon the husband the obligation to maintain 
her. For the same reason failure to maintain cannot serve as 
valid grounds for rescission of the contract of marriage. In 
the light of this analysis one can better understand the efforts 
of Hanafi Classical authors to discover the source of the main¬ 
tenance obligation outside the orbit of the contract of marriage. 
It stresses once more the futility of Post Classical Hanafi 
efforts to attach the maintenance obligation to the contract 
of marriage, by the use of usulist terminology. 

Yet, the first Post Classical author, MARGHlNANl, is still 
aware of the implications of the Hanafi structure of the contract 
on the maintenance obligation. He, as well as his Egyptian 
commentator IBN-u ’1-HUM AM, more than two centuries later, 
still cite the Hanafi opposition to the SHAFT I construction 
of the contract. ( 4 ) Echoes of this opposition are to be found 

(1) MABSUf, op. cii., V/184-5. 

(2) TUHFA, op. cii., 11/220. 

(3) BADA'V, op. cii., IV/16. 

(4) HIDAYA, op. cii., 11/30. PATH, op. cii., 11/325. 



100 


ya'akov meron 


even as late as the middle of the sixteenth century, in the 
vast encyclopaedic compilation of the Egyptian author IBN 
NUJAYM (died 970/1563). ( x ) The mention of this essential 
point by IBN NUJAYM, and perhaps already by IBN-u 
’1-HUMAM, is however no more than a detail in the mass of 
citations, mainly from responsa, all meant to cover the subject 
of the wife’s maintenance, not by establishing one single rule 
dominating it, but simply by enumerating one by one every 
conceivable difficult problem. The mention of the SHAFTl 
doctrine is certainly no longer a means to stress the very different 
guiding principle which should govern the Hanafi practice. 
On the contrary, Hanafi practice is assimilated to SHAFT I 
doctrine. In contrast with Classical law, where one finds 
discussions aiming to prove that SHAFT! bases himself 
on very different premises when he grants divorce to a 
deserted wife, ( 1 2 ) Post Classical law cites numerous collections 
of responsa to the effect that, at least in certain circumstances, 
a Hanafi deserted wife may very well obtain a divorce from a 
SHAFrI judge. ( 3 ) Furthermore, one of the preoccupations 
of Post Classical authors is the question whether the Hanafi 
wife should address herself to a SHAFT I or to a HANBALI 
judge, in order to obtain the desired effect. 

It is thus clear how, concurrently with the decadence of 
legal thought, borderlines between the so-called “schools” 
of Law (MA DH AHIB) became obscured. ( 4 ) This phenomenon 
cannot be dissociated from the process of growing usulist influ¬ 
ence, which was described earlier by pointing to the infiltration of 
usulist terms into Hanafi legal argumentations. The theological 
belief that Divine Will dictates, through the QUR’AN, 
HADlTH, IJMA* and QIYAS all legal rulings down to their 


(1) AL-BAHR-u FRA'IQ, Cairo 1916, IV/180. 

(2) E. g. MABSUT, op. cit., V/190, 191, 192. 

(3) The scholars of SAMARQAND, in Central Asia, seem to be the earliest 
authority to recommend this course {'IN AY A, op. cit., 11/331). See also: FATH, 
op. cit., III/329-330. BAHR, op. cit., IV/217, RADD, op. cit., II/1014-5. 

(4) The modernists are, therefore, not the first ones to disregard the logical 
necessity of abiding by one "school” in any one particular act or transaction. 
Cf. Schacht, Introduction, p. 68, n. 1. 
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minutest detail, finally put the teachings of all the schools 
on the same footing. The differences between the “schools” 
have consequently been reduced to the rank of mere “details”. 
According to the usulist thought, the fact that all the schools 
derive their rulings from the same four sources, excludes the 
possibility of a contradiction in principle between the schools. 
Hence mutual borrowings are, if not recommendable, at least 
possible. 

14. The most severe damage inflicted upon legal thought 
by the US0L involves the structure of the legal norm. This 
can once again be demonstrated by reference to a specific 
argumentation. 

Hanafi doctrine in the Classical period suggests two possible 
theories, each destined to explain by itself the infinite diversity 
of legal rulings bearing upon wife's maintenance. One of these 
theories, upheld by SHAYBANl, is preferred by the majority of 
Hanafi authors whose writings have come down to us. Its 
clearest exposition is found in KAsANPs treatise, where he 
presents it as depending on the principle of “al- KH ARAj 
bil-DAMAN”, profit follows responsibility. ( x ) As far as 
the source of the obligation is concerned there are indeed 
two traits common to both the maintenance obligation and the 
principle inherent in the saying al- KH ARAj bil-DAMAN. 
In the first place no contract is to be found at the origin of 
either the maintenance obligation or the principle of al- KH ARAj 
bil-DAMAN. The origin of the obligation must thus be 
attributed to some idea other than that of a contract. Secondly, 
the source of the obligation cannot be attributed to a formal 
tort, because Hanafi law recognizes only two categories of 
tort, ( 1 2 ) neither of which can be considered as including the 
maintenance obligation or the principle of al- KH ARAj bil- 
DAMAN. Stemming neither from a contract nor from a 

(1) See sup., § 6, p. 82 nn. 2, 3. 

(2) ITLAF (destruction) and GHASB (usurpation). See: Gh. Ghehata, La 
thiorie de la responsabilite civile dans les sysUmes juridiques des pays du Proche - 
Orient , in: Revue Internationale de Droit Compare, XIX, No. 4, Octobre-D6cembre 
1967, pp. 883-915, pp. 884-896. 



102 


ya'akov meron 


tort, the Hanafi maintenance obligation must originate from a 
totally different idea. This is, in our opinion, the idea developed 
in Greek law under the name of synallagma. ( 1 ) Its starting 
point actually was that of responsibility for material damage 
but it developed into an independent conception which, in 
terms of comparative law, serves as a counterbalance to the 
Roman contractual obligation. ( 2 ) Whilst “for the Greeks 
at all times synallagma meant nothing but ‘a relationship 
of civil responsability’, so that Aristotle, for example could 
describe torts as “unvoluntary synallagmata”, ( 3 ) the Romans 
based the contractual obligation on the binding force of the 
promise creating the obligation. It seems, however, that 
in the most ancient Roman law an idea equivalent to the 
synallagma did exist. The same is claimed with regard to 
ancient English law, and, with somewhat greater certainty, 
also with regard to German law. It plays a role in the cunei¬ 
form juridical sources as well as in Ancient Egyptian law. 
The synallagma may therefore be considered as the universal 
counterweight to the Roman contractual obligation. ( 4 ) To 
our mind the principle conveyed in the saying al- KHA RAJ 
bil-DAMAN, in the context of the maintenance obligation, 
appertains to the same basic idea as the Greek synallagma . 
We permit ourselves, therefore, to designate SHAYBANl’s 
understanding of the Hanafi maintenance obligation, as it is 
elucidated by KASANl, by the Greek term synallagma . 


(1) H. J. Wolff, La Structure de VObligation Contractuelle en Droit Grec, in: 
Revue Internationale de Droit Frangais et Stranger, 1966, pp. 569-583. 

(2) Professor Schacht has very well foretasted the existance of the synallagma 
by discerning the "liability arising from non-performance of a contract” which 
"is reduced to liability arising from tort-a trace of archaic legal reasoning” (Schacht, 
Introduction, p. 148). 

(3) Wolff, ibid., p. 577. Aristotle’s notion of the synallagma is the subject 
of a paper by Constantin Despotopulos in: Archives de Philosophie de Droit, Tome 
XIII, Sur les notions du Contrat, Paris, 1968, but this paper does not show the 
extraction of the synallagma from the notion of tort. 

(4) ... la formation du droit contractuel a partir de l’idee de la responsabilite 
pour dommages materiels... semble avoir 6t6 la contrepartie, peut-Stre universelle, 
de la solution romaine qui fait sortir le droit contractuel de la force obligatoire 
d’une promesse (Wolff, ibid., p. 582). 
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By virtue of SHAYBANi’s synallagma several controversial 
questions find their answers: those relating to the source of the 
obligation, to various aspects of its nature, and notably to its 
enforceability. However, the synallagma cannot account for 
several other traits of the Hanafi maintenance. The difficulty 
most widely dwelt upon by the Hanafi authors is the inability 
of the widow to recover arrears of maintenance which had 
accumulated in her favour before the death of the husband. (*) 
SHAYBANl offers no explanation of this apparent anomaly. 
Yet an insight into his view on this point can be gained by 
considering the stand he takes on an ancillary question: must 
a widow who had received from her husband maintenance 
in advance for a certain period, return the money in respect of 
the period which did not elapse before the husband’s death? 
SHAYBANPs answer to this question is: yes, in principle. ( 1 2 ) 
Being a kind of reparation, maintenance is due only when the 
husband inflicts a loss on his wife. Such a loss not being 
inflicted by him after his death, the widow must return the 
maintenance she unjustifiably holds. 

ABO YOSUF’s answer to these two questions is very different. 
He compares the maintenance to a gift (HIBA). ( 3 ) A gift 
belongs to the donee only as from the time he takes possession 
(QABD) of it. Thus any maintenance received by the wife is 
hers, even if the husband dies before the period for which it was 
paid has elapsed. Conversely, the wife loses any maintenance 
accumulated in her favour, if she does not take possession 
(QABD) of it before her husband’s death. This explanation 
has the merit of being consistent with ABO YOSUF’s own 
position concerning the source of the obligation: in much the 


(1) It is precisely this point which underwent a reform in the 1917 Ottoman 
Family Law. According to art. 100 and 154 of this law (See DEStGr, the 
Ottoman official publication of Laws, Second Edition, Istanbul 1928, vol. 9, 
pp. 774, 781) the widow does not lose the maintenance which was duly accumulated 
in her favour before her husband’s death. 

(2) See MABSUT , V/195, where SARAKHSl sets forth not only SHAYBANi’s 
answer, but also the contradictory opinion of ’ABO YCSUF, and V/206 where 
SARA KH Sl opts clearly for the former. KAsAn! also upheld SHAYBANi’s 
answer. See BADA'T, IV/29-30, 38. 

(3) MABSUT , V/196. 
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same manner as the maintenance is paid to the wife by way 
of gift, so is the wife “delivered" to the husband's home equally 
by way of gift. Maintenance is, then, a gift from the husband 
in consideration of a gift which he has received from his wife. 
QUDORI adopts ABO YOSUF’s position by insisting on the 
“delivery" of the wife. (*) The same view is attributed to 
ABU YUSUF by SARAKHSl ( 1 2 ) SAMARQANDI ( 3 ) and 
KASANI. ( 4 ) For all these Classical authors ABU YUSUF’s 
position represents the antithesis of SHAYBANi's synallagma. 
Indeed some of the early Post Classical authors, BABARTI 
and IBN-u ’1-HUMAM, specify that according to ZAHIR-u 
’l-RIWAYA, that is the authorised version of SHAYBANFs 
writings, the "delivery" of the wife is not necessary. ( 5 ) 

The assimilation of the maintenance to a gift together with 
the insistence on the “delivery" of the woman, amount to an 
exchange of gifts which is named in Hanafi law as “gift with 
consideration" (HIBA bi-SHART-i VIWAD). ( 6 ) This is 
undoubtedly a real contract, although the term “real contract" 
does not exist in Hanafi law. ( 7 ) However this real contract, 
not less than SHAYBANFs synallagma , fails to cover all the 
features of the maintenance obligation. A minor, being legally 
incapable, cannot conclude a real contract, but if he is married 
he is obliged to pay maintenance to his wife. Professor 


(1) QUDCRi’s words are cited above, § 6, p. 80 n. 3. ’IBN-u ’1-HUMAM quite 
rightly identifies QUDCrI’s position with that of ’ABC YUSUF: wa-HIYA 
RIWAYA 'AN ABl YOSUF wa-IKHTARA-ha ’1 -QUDCrI ( FATH , op. cil ., 
111/422 and also III/427). 

(2) MABSUT, V/186-7. While QUDCRl used the verb SALLAMA, 
SARA KH Sl uses the verb INTAQALA. The idea is, however, identical. 

(3) TUHFA, 11/218. SAMARQANDI uses the verb INTAQALA. See the 
following note. 

(4) BADA'T , IV/19-20. Both SAMARQANDI and KASANl present ABU 
YCSUF’s position only with regard to the sick woman’s right to maintenance. 
Nevertheless, from the formulation of ABC YCSUF’s opinion by QUDCRl and 
SARA KH Sl we can infer that ABC YCSUF expressed his opinion as a general 
rule, applying to every wife whether healthy or sick. 

(5) 'IN AY A, III/321; FATH, III/422. 

(6) About this peculiar contract see QUDCRl, the SABlH edition, p. 75, 
and mainly BADA y r, VI/132. 

(7) Ch. Chehata, Le Concept de Representation en Droit Romain el en Droit 
Musulman Compares, R.H.D.F.E. , 1966, pp. 431-443, p. 442. 
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Chehata puts great stress on this difference between an obligation 
stemming from a real contract on the one hand, and the main¬ 
tenance obligation on the other hand. (*) We beg to differ. 
To our mind this difficulty can be overcome. ( 2 ) The real diffi¬ 
culty for ABU YUSUF lies in the voluntary nature of the gift. 
No one can be forced to make a gift while payment of main¬ 
tenance can be enforced upon the husband, with the aid of 
various measures of legal coercion. ( 3 ) 

Faced with these two faulty explanations of the nature of 
the Hanafi maintenance obligation, SHAYBANFs synallagma 
on the one hand and ABC YCfSUF’s real contract on the 


(1) Professor Chehata’s insistence on this aspect is understandable because 
originally he came to formulate his interpretation of the Hanafi maintenance 
only through his study of legal capacity. 

(2) In the same way as the father acts on behalf of his minor son in concluding 
the contract of marriage, so he can act on his behalf in concluding the real contract. 
As for the minor who is discerning (MUMAYYIZ) and who has therefore full legal 
capacity—he can conclude the real contract by himself. Admittedly, he is subject 
to legal interdiction (HAJR), but this applies only to his acts which are disad¬ 
vantageous to him. The gift with consideration which the discerning minor 
concludes with his wife is advantageous to him; he is therefore capable of concluding 
it. (An ordinary gift with consideration falls, according to SHAYBANi, into 
the intermediate category of transactions which are neither advantageous nor 
disadvantageous to the minor, e. g. sale. However, after authorization (IDHN) 
is given to the minor he is fully capable of concluding this transaction, as if it 
were wholly advantageous to him). 

“An expression denoting the exchange” of the gift and the consideration “is 
indispensable” (LA BUDDA MIN LAFZ YADULLU 'ALA T-MUQABALA. 
BADA'T, VI/30) and the minor is capable of making this declaration. In fact 
the declaration is necessary only where otherwise the gift might be equivocal. 
The declaration is needed to clarify the intention (NIYYA) of the donor as to 
whether he intends to transfer full ownership, or only the use (INTIFA*) of the 
object. In the latter case the transaction would not be a gift (HIBA) but merely 
a loan (*ARIYA). {BADA'I', VI/116). The declaration is equally needed 
to mark the transfer of a debt from the creditor to the donee, who is not the debtor. 
(wa-LA YAKTAFl Fl-hi bil-QABp bi-HADRAT-i T-WAHIB, bi-KHILAF 
HIBAT-i VAYN. BADAr, VI/119). As KAsANi intimates in the last 
three words, where the debt consists of a specific object (*AYN) the declaration 
is superfluous. Indeed, the Ottoman Civil Code, the Mejelle, § 839, explicitly 
states that the declarations described in § 836 are not essential. 

(3) KAsANi saw the difficulty ( BADA'T , IV/26) but, to our mind, failed to 
overcome it. However this difficulty carries less weight that one might suppose 
because in Hanafi law a gift implies in principle a consideration. See: Gh. Chehata, 
Le Contrat en Droit Musulman, in: Archives de Philosophie du Droit, XIII, 1968, 
pp. 129-141, pp. 138-9. 
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other, a modern lawyer might very well reject them both. This is 
indeed the attitude adopted by Professor Chehata, who prefers 
a third explanation which is not explicitly considered in the 
Hanafi texts. Citing IHERING, who declared with regard 
to Roman law that 4 ‘we have the right and the duty to explain... 
and correct the formulations of the Roman jurists by the facts 
of Roman law”, Professor Chehata considers that we are 
equally at liberty to act likewise with regard to Moslem law. (*) 
Only the Hanafi legal rulings matter; the explanations accom¬ 
panying them can be, indeed should be, ignored. ( 1 2 ) Taking 
advantage of this liberty Professor Chehata expresses the 
opinion that the Hanafi maintenance obligation does not arise 
from contract (legal act), nor from tort (legal fact), but is derived 
directly from the Law itself. ( 3 4 ) In other words, in his view 
the Hanafi maintenance is a legal obligation. 

Though we agree, as would any lawyer, with Professor 
Chehata’s claim for liberty to reject untenable Hanafi explana¬ 
tions, we would not go so far as to ignore all the Hanafi 
explanations. They may indeed frequently be associated 
with scholastic casuistry, but this does not absolve us from the 
duty to examine every argument on its merit. It may happen, 
as it does in the case of the maintenance obligation, that a 
Hanafi explanation is superior to what is offered by modern 
law. In fact, the criticisms levelled against SHAYBANI’s 
synallagma are equally valid with regard to the “legal obliga¬ 
tion” suggested by Professor Chehata. Moreover, the assertion 
of several modern systems of law ( 4 ) that maintenance is a 


(1) Chehata, the article cited above n. 99, p. 441. On p. 437 the author applies 
his teaching by rejecting an explanation offered by KAsAn!. 

(2) Chehata, Thiorie, pp. 44-45 : «Si done une fld61it6 scrupuleuse doit dtre 
observSe dans l’6tude mSme des cas, une certaine liberty sera n6anmoins accord6e 
dans le domaine de la th6orie». 

(3) Chehata, Contrat, p. 16 ; Chehata, Introduction, pp. 56/60. 

(4) For French law see: Mazeau, Legons de Droit Civil, Paris 1962, t. 2, pp. 42, 44 ; 
J. Carbonnier, Theoriedes Obligations , “Themis”, Paris, 1963, pp. 61, 63 ; P. Kayser, 
L'obligation alimentaire et ses sanctions civiles en droit frangais , in: Journees Juri- 
diques de la SocieU de Legislation Comparee. Paris 1965, pp. 283-292. The position 
of Italian law on this point is similar to the French law. See: A. Torrenti, L'obli- 
gation alimentaire el ses sanctions en droit italien, in: Journees Juridiques , etc., 
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legal obligation proves to be far less juridical than either 
SHAYBANi’s synallagma or ABO YOSUF’s real contract. 
The legal source of the obligation does not suffice to explain 
all its ramifications. Modern systems of law have therefore 
recourse to such vague notion as “public interest” (*) and 
“public concern” ( 2 ). 

15. A modern lawyer, faced with the dilemma of choosing 
between two competing theories, each of which has its short¬ 
comings, must opt for the theory which leaves the smallest 
number of exceptions ( 3 ) and which covers therefore most of 
the propositions bearing upon the obligation. This method 
leads to the conclusion that the real contract, proposed by 
ABO YOSUF in the Ancient period and upheld by QUDOrI 
in the Classical period, best reflects the characteristics of the 
Hanafi maintenance ( 4 ). 

This is not, however, the way all the Classical authors regard 
this dilemma. To their mind it is possible to draw upon 
SHAYBANTs synallagma to the extent that it serves 
as an explanation for the maintenance obligation. Wherever 
it fails to do so, they allow themselves to resort to ABU YOSUF’s 
contradictory thesis. This sort of normative pluralism has 
recently been justified by the claim that it is inherent, and even 
necessary, to every system of law ( 5 ). However the more 
conservative outlook on the problem of “contradictions” 
in Moslem Law admits their existence, but claims that they 


pp. 296-281, § 2. Even English law which has never absorbed the same influence 
from the Napoleonic Code as Italian law did, maintains that the maintenance 
obligation is a legal one. See E. L. Johnson, Family Law, London 1958, pp. 62- 
63. 

(1) Jean P61issier, Les Obligations Alimentaires , UniU ou Diversity, Paris 1961, 
p. 329. 

(2) Johnson, op. cit., p. 63, per Lord Atkin, in: Hyman v. Hyman [1929] A. C. 
601 (H. L.). 

(3) See, infra, p. 110 n. 1. 

(4) Y. Meron, L'Obligation Alimentaire Entre Epoux en Droit Musulman 
Hanefite, Th&se, Facult6 de Droit de Paris, 1968, p. 550, § 230. Later referred to 
as L'Obligation Alimentaire. 

(5) J. P. Ghamay, Pluralisme normatif et ambiguite dans le Fiqh, Studia Islamica, 
XIX, 1963, pp. 65-82. 
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are due to “an irrational aspect” characteristic of this system 
of law ( 1 ). Both these appreciations may be considered as 
vestiges of an opinion, suggested for the first time by the 
great Dutch orientalist Snouck Hurgronje, who maintained 
that there is no Moslem law at all, but merely Moslem deon¬ 
tology. Curiously enough this opinion is still hotly debated 
by certain orientalists at the present day ( 2 ). 

Dr. Charnay is undoubtedly right in saying that normative 
pluralism is not a specifically Moslem phenomenon. He is 
even right in considering the excessive hold of normative 
pluralism over Moslem law as a sacrosanct expression of a 
divine origin of the Law. However he does not realize that 
the divine origin is attributed to Moslem law by the USUL. 
This general and vague belief, having been formulated in 
precise terms, started, at the Post Classical period, to impede 
legal reasoning ( 3 ). Considered by itself Moslem law is no 
more exposed to normative pluralism than any other system 
of law, at a certain stage of its development. 

Normative pluralism is a common obstacle to human thought, 
to be found even in secular legal systems, which have no 
pretention whatever to a religious aura, such as Dr. Charnay’s 
own system of law: French law. Commenting on the French 
maintenance obligation after divorce, Dr. Pelissier discusses 
the opinion formulated by Bartin and adopted by Ripert, 
according to which “maintenance has its source in indemnity 
as well as having an alimentary character. It has a source 
in indemnity, because “one member of the couple made life 
in common impossible for the other. Therefore he owes 
an indemnity, in the form of a maintenance to the other”. 
It also has an alimentary character because the harm caused 


(1) Schacht, Introduction , pp. 203 and 205. 

(2) G. H. Bousquet repeats this opinion relentlessly, even in his most recent 
book VEthique Sexuelle de VIslam, Paris 1966, pp. 1-4. A good answer to Bousquet’s 
assertion, is given by Y. Linant de Bellefonds, op. cit ., sup. in n. 59, p. 47. See 
also: Andr6 Colomer, A propos du lien entre le droit et la religion dans les systemes 
juridiques orientaux: le droit musulman existe-l-il? in: Etudes de Droit Contemporain, 
XXX, 1966, pp. 67-75. 

(3) See sup., § 12 in fine. 
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is the disappearance of the obligation of mutual aid imposed 
by the marriage. Since the harm consists of a loss of the right 
to maintenance, the reparation, in order to be adequate, must 
take the alimentary form” ( x ). 

Dr. Pelissier criticizes this French theory in the following 
terms: “By playing with the two aspects, indemnity and the 
alimentary, one never knows which one will outweigh the other 
(in a given case), nor why it should outweigh it. Certain 
authors have very well percieved this weakness and have 
denounced the arbitrariness of the courts which invoke this 
or that aspect according to the solution desired in each particular 
case. Thus the courts could easily validate renunciations 
of maintenance after divorce, by invoking the source in 
indemnity, and then declare the nullity of such renunciations 
by calling upon the alimentary character of the pension. A 
theory which leaves so much place for arbitrariness and which 
does not dictate a firm rule is hardly satisfactory. Why, 
then, is this theory so widely accepted?” ( 1 2 ). 

The French maintenance obligation is to be found in such a 
state because French doctrine on this point has not so far had 
sufficient time to evolve. Divorce itself has existed for hardly 
two centuries in French law, the maintenance obligation 
following divorce even less. On this point French law is 
in a stage of development similar to that of Hanafi law in its 
Ancient Period. At that period efforts were made to attribute 
every proposition of the Law to a governing idea. The various 
manifestations of a single juridical phenomenon could thus be 
attributed to several governing ideas at one and the same time. 

It is only at a higher stage of development that legal doctrine 
attains the phase of sifting the various governing ideas, elimina¬ 
ting those which cover only a minority of the manifestations 
of a single juridical phenomenon ( 3 ), and establishing only one 


(1) J. P61issier, op. cit ., p. 32. 

(2) J. P61issier, ibid., p. 34. 

(3) In the French law of maintenance Dr. Pelissier attains this advanced phase 
by repudiating {ibid., p. 37) indemnity as a source and recognizing the alimentary 
character as the only valid governing idea. 
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governing idea as the valid norm. The manifestations which 
do not come under the single norm are considered as excep¬ 
tions ( 1 ). 

In Hanafi law it is QUDORl, at the beginning of the Classical 
Period, who reached this advanced stage, at least as far as 
the wife’s maintenance is concerned. Further historico- 
juridical studies in fields other than maintenance will show 
whether this is an isolated case, or an indication of an authentic 
method followed by the Bagdadi author QUDURl. It may 
even be found that the oneness of the legal norm is characteristic 
of a whole school which might have existed in Bagdad, for, 
as already mentioned, QUDORl follows the teachings of the 
first Chief Justice in Islam, ABU YUSUF, who lived in the 
same town of Bagdad, two centuries earlier. 

It must, however, be admitted that the Classical authors 
outside Bagdad, that is SARA KH Sf, SAMARQANDl and 
KASAnI, do not attain the advanced stage which consists 
of clinging to one single norm. As stated above, they present 
the maintenance obligation as a synallagma, but deviate from 
it whenever it fails to account for a legal solution. Instead 
of considering such a solution as an exception to SHAYBANi’s 
synallagma , they regard it as an expression of ABO YOSUF’s 
real contract. KASANl, the last great Classical author, 
elevates this normative pluralism to the rank of a principle 
(ASL), and calls for the application of the two governing ideas 
“as far as possible” ( 2 ). 


(1) « Si dans un autre cas d6termin6 l’on a besoin de considGrer la conception 
rejetee plutdt que l’autre, on ne le fera pas. Le cas en question sera r6put6 §tre une 
exception, puisque une autre conception a pr6valu dans une majority d’autres cas » 
(Ghehata, Theorie, p. 45, and of § 9). 

(2) al-’ASL Fi ’1-AMAL bil-SHABAH-ayn ‘INDA ’l-’IMKAN ( BADA'V, 
IV/30). 'AMAL-an bil-SHABAH-ayn (op. cit ., IV/37). With regard to gift 
with consideration: * AMAL-an bil-DALlL-ayn bi-QADR-i ’l-’IMKAN (op. cit., 
V1/132). See also the criticizm of KAsANl by Professor Ghehata in: 
VI KH TILAF el la conception musulman du droit, in: J. Berque et J. P. Charnay, 
Vambivalence dans la culture arabe. Paris 1968, pp. 258-266, 265, as well as in: 
Le Concept de representation en droit romain et en droit musulman compares, in: 
Revue Historique de Droit Frangais et Stranger, 1966, pp. 431-433, p. 437. See 
also p. 106 n. 1 supra . 
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Indeed, the application of two competing governing ideas 
to one and the same legal phenomenon, is hardly feasible. 
Dr. P61issier’s criticism of French deviations apply perfectly 
to our problem in Hanafi law. By using the two governing 
ideas, the synallagma and the real contract, one never knows 
which one will outweigh the other in a given case, nor why 
it should outweigh it. The assimilation of the n^aintenance 
to a gift was used by Hanafi authors in order to deprive 
a widow of arrears of maintenance which she did not actually 
receive from her husband before his death. Why should 
this assimilation be limited only to the case of death? It would 
easily be extended to the case of repudiation, which terminates 
the marriage as much as death does. The repudiated wife 
should lose the arrears of maintenance accumulated in her 
favour just as the widow loses it. 

16. This is precisely the conclusion arrived at by Post Classical 
authors. However, their methodical error is far graver, for 
they hardly perceived any legal norms at all. Here is the 
biggest difference between Classical and Post Classical authors. 
While most Classical authors are enslaved to normative plura¬ 
lism because their legal thought is inchoate, during the Post 
Classical Period, succumbing under the pressure of usulist 
teachings, Hanafi authors see no more than cases which they 
use for their analogical constructions. To the extent that 
norms are mentioned they have no longer a general application, 
but dominate only the case under discussion. There is thus 
no obstacle to introduce normative pluralism even where it 
did not exist earlier in the Classical Period ( 1 ). 


(1) This can be seen through the difference which exists between KASANl 
and IBN NUJAYM in explaining the effects of adultery on the obligation of 
maintenance. KASANl admits tacitly that, by law, adultery has no effect on 
the maintenance obligation. It is only by way of Equity (ISTIHSAN) that 
adultery causes the married woman to forfeit her right to maintenance. This 
equitable consideration does not apply to maintenance which is due during the 
waiting period after repudiation. Thus the repudiated woman observing the 
waiting period continues to be entitled to maintenance even if she commits 
adultery. 

On the other hand, IBN NUJAYM introduces normative pluralism in his 
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The Post Classical authors saw no reason why the loss of the 
arrears of maintenance suffered by the widow should not serve 
as a premise for an analogy depriving the repudiated woman 
too, of her right to the arrears of maintenance accumulated 
before repudiation ( 1 ). IBN NUJAYM saw the great harm 
ensuing from this analogy, for it enables unscrupulous husbands 
against whom a claim has been made for arrears of maintenance, 
to counteract the legal proceedings by repudiating their wives. 
IBN NUJAYM aspired, therefore, to demonstrate that the 
debt of maintenance stays intact even after repudiation. 
However, submerged as he was by Post Classical casuistry, 
IBN NUJAYM did not produce the legal norm to substantiate 
his opinion. The loss of the arrears of maintenance by death 
is due to a special ruling relating to gifts, according to which 
a gift is not exigible after death. This special ruling which is 
justified with regard to a real contract, has no application 
whatever in case of repudiation, where both the donor (the 
former husband) and the donee (the repudiated wife) are alive 
and can carry out the delivery (TASLIM) and the taking of 
possession (QABD) of the maintenance. IBN NUJAYM 
used no such arguments but confined himself, in the main, to 
producing citations from other authors who share his opposition 
to the opinion which he rejects ( 2 ). IBN ‘ABIDIN takes up 
IBN NUJAYM’s literary proofs and refutes them one by one 
by showing that the authors cited by IBN NUJAYM do 
not hold the opinion which IBN NUJAYM attributes to 
them. Finally IBN 'ABIDlN accepts to a certain extent 
IBN NUJAYM’s reservations, by making a distinction which 
is, to our mind, untenable on both theoretical and practical 
grounds ( 3 ). 


effort to explain the difference in the rights to maintenance between an adulterous 
wife and an adulterous repudiated woman observing the waiting period after 
repudiation. See: L'Obligation Alimentaire, op. cit., pp. 485-6. 

(1) wa-HAL YUQAS ALA ’1-MAWT? QA1.A ’I-IJALAWAnI: Fl-hi KALAM. 
Another version of HAL AW AN I's words attributes to him opposition to this 
analogy, but no arguments are given ( FATH, 111/333). 

(2) BAHR, op. cit., IV 190-91. 

(3) VObligation Alimentaire, op. cit., p. 516. 



ibn 'Abidin ( 1252/1836) 



ANCIENT LAW 
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Sifting the Hanafi legal opinions, and particularly belittling 
the authority of the Post Classical authors, as we do, may seem 
heretical, from an orthodox point of view. It is therefore 
significant to point out that such an orthodox authority as 
our contemporary Sheikh ABU ZAHRA, of al-’AZHAR, 
follows the same method. He too tries to prove that, according 
to Hanafi law, the repudiated woman does not lose the arrears 
of maintenance which the former husband owed her before 
repudiation. Sheikh ABU ZAHRA maintains that the analogy 
(QIYAS) between death and repudiation should not be made 
because the difference between the two is “enormous” ('AZIM). 
Only the “later” authors (MUTA’AKHIRUN) indulged in 
this erroneous analogy. The classical authors, whom the 
Sheikh calls “early” (MUTAQADDIMUN), do not mention 
it ( 1 ). This is a very judicious observation, consistent with 
the method advocated by scientific research. 

17. The Hanafi Post Classical handbooks belong to five 
“families” each of which has, as its “founder”, a comparatively 
short text, which, in the course of years, was endowed with 
commentaries. Each of these commentaries could have served 
in its turn as a basis for a gloss. Sometimes it even happened 
that such a gloss was itself the object of a further composition 
based on it. In one way or another the whole of this literature 
depends on the HID AY A of MARGHINAnI (died 593/1197). 

The first of these five “families” consists of authors who 
commented directly upon the text of the HIDAYA. These 
are mainly the Iraqi authors BABARTl, who emigrated 
westwards and died in Egypt in 786/1384, and IBN-u ’1-HUMAM 
(died 861/1457) who represents for us the new generations of 
Egyptian-born Hanafi lawyers, heirs of the patrimony of 
Central Asian scholarship ( 2 ). 

The founder of the second family is the Iraqi author NASAFl 


(1) MUHAMMAD ABU ZAHRA, 'AQD-u T-ZAWAJ wa-’ATHARU-hu. 
Cairo, 1958, p. 302. 

(2) The commentaries of both, B ABARTl and IBN-u T-HUMAM, were published 
together with the HIDAYA itself in the AMIRIYYA, Edition, Cairo 1316. 
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(died 710/1310) whose opuscule KANZ-u ’ l-DAQAIQ Q) 
is based indirectly on the HIDAYA of MARGHINANI. 

NASAFl inaugurated a method which is striking by its 
similarity to the same phenomenon in Jewish law of that time. 
At the other end of the Moslem World, in Spain, Rabbi SHLOMO 
BEN AVRAHAM BEN ADERETH (1235-1310), briefly called 
RASHBA and well known for his numerous responsa, for his 
great erudition in Jewish law as well as for his acquaintance 
with Spanish and Roman laws, wrote a systematic handbook 
of Jewish ritual laws. In its method it resembles the works 
of Rabbi HAY Gaon, during the Hanafi Classical period in 
Iraq. However, RASHBA added to this handbook, called 
TOR A TH ha-BA Y TH ha-ARO KH , a summary in the form 
of an independent work called TOR A TH ha-BA Y TH ha- 
QASAR , containing only the conclusions of the long legal 
discussions of the handbook. The composition of two parallel 
works, one—a detailed treatise containing all the considerations 
leading up to the legal conclusions, and the other—stating 
briefly the bare legal conclusions, has later become the standard 
Jewish method of codification ( 1 2 ). 

Similarly in Hanafi law, NASAFI’s opuscule KANZ-u 
'l-DAQkIQ summarizes a long commentary written by NASAFl 
himself-upon MARGHINANFs HIDAYA . NASAFI’s opus¬ 
cule gained wide popularity, probably because its conciseness 
facilitated the learning of it by heart. Its conciseness was, 
however, at the expense of its clearity, so that it gave rise to 
a very great number of commentaries upon it. Noteworthy 
among them are: TABYlN-u 1-HAQA’ IQ, composed by 
al-ZAYLA'I, of Abyssinian origin, who immigrated to Cairo, 
where he died in 743/1342 ( 3 ), and al-BAHR-u ’1-RA’IQ ( 4 ) 
written by the Egyptian author IBN NUJAYM, died 970/1563. 

The encyclopedic nature of the latter compilation, resulting 
from the fact that its author drew upon numerous sources, 


(1) Published in the margin of BAHR, sup., n. 80. 

(2) Elon, op. cot., pp. 124, 169, 313. 

(3) Brockelmann, GII 78, 196 ; SII 86, 265. 

(4) See sup., p. 100 n. 1. 
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made later generations rely upon it more than on any other 
Hanafi text. Once again the parallelism with Jewish law is 
striking, for IBN NUJAYM is the contemporary of Rabbi 
Joseph Caro, born in Spain in 1488, wherefrom he was exiled 
and passing through Constantinople settled in Palestine, where 
he died in 1575. Rabbi Joseph Caro’s encyclopedic treatise 
is of overwhelming importance for later Jewish law, and for 
much the same reason. The difference between these two 
encyclopedic works is, however, that Rabbi Joseph Caro added 
to his vast treatise also a summary, following the example of 
the RASHBA. The summary is called SHULHAN ARUKH 
and is considered as the latest Jewish codification ( 1 ). 

The summaries of Hanafi law cannot be compared to Rabbi 
Joseph Caro’s summary of Jewish law, because, being intended 
to be learnt by heart, these Hanafi texts are so condensed as 
to become unintelligible. Thus when NASAFl declares that 
maintenance “is not due” (LA TAJIBU), one never knows 
whether this expression means that the obligation exists or 
not. Commenting upon this expression, IBN NUJAYM 
claims that “what is meant by the fact of not being due ('ADAM 
WUJUB) is that the maintenance is not incumbent as an 
exigible debt (DAYN) upon the husband” ( 2 ). Indeed the 
great majority of Hanafi authors recognize that maintenance 
is due (TAJIBU) even before it becomes an exigible debt 
(DAYN) ( 3 ), but this only proves that NASAFl used the term 
WAJIB inaccurately. 

Such inaccuracies did not deter authors in later generations 
from producing similar summaries. After the HID AYA had 
penetrated to Anatolia, concurrently with its introduction into 
Mamluk Egypt, its teachings were transformed into a summary 
named GH URAR-u ’ l- AHKAM accompanied by the commen¬ 
tary DURAR-u '1-HUKKAM ( 4 ) both written by one and the 


(1) Elon, op. cit., pp. 189, 303, 332, 341. 

(2) BAHR, IV/187. 

(3) L'Obligation Alimentaire, op. cit., p. 210. 

(4) Published in Istanbul 1329. 
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same author: MENLA (*) KH OSRO ( 1 2 ) (died 885/1480), a son 
of a Greek converted to Islam who, himself, attained very 
high posts in the Ottoman judiciary. In the course of time 
this work was endowed with other Anatolian commentaries, 
forming together our third Post Classical “family”. 

Another Turkish “family” was founded about the time of the 
above mentioned IBN NUJAYM, by a Syrian named 
IBRAHIM-u ’1-HALABl who lived in Egypt when it was 
conquered in 1517 by the Ottomans, and then moved to the 
capital of the new dominating power: Constantinople. There 
he died in 956/1549, at the advanced age of 90 years, after 
having tought in his new place and raised a new generation 
of disciples. His Confluence of Ihe Seas (MULTAQA 
’l-ABHUR) served for centuries as the text of instruction 
in the Turkish Medrese s ( 3 ) and was the first Hanafi text to 
be translated into a European language ( 4 5 6 ). Largely because 
of this reason it had an extraordinary success in the orientalist 
world ( s ). In fact, from the point of view of the development 
of legal thought, it is nothing but one more decadent text 
reflecting the shortcomings characteristic of the Post Classical 
Period ( 8 ). 

The same century which witnessed the composition of the 
vast encyclopedic compilation by IBN NUJAYM, as well as 
HALABl’s small opuscule, likewise saw TIMIRTASHl ( 7 ) 
(died 1004/1595) writing both a long treatise and a short 
summary of it. Once again it is the summary named 


(1) A Turkish corruption of the Arabic word MAWLA. 

(2) Pronounced in Turkish KH0SREV. The Turkish form of the Persian 
name Cyrus. 

(3) P. K. Hitti, op. cit., sup. n. 34, pp. 713/714. Aghnides, who lived at the 
time of the First World War, still maintained that “at present it is the standard 
Hanaflte text” (N. P. Aghnides, Mohammedan Theories of Finance , Second 
Impression. Lahore 1961, p. 182 (20).). 

(4) In 1787, by d’Ohsson, in his Tableau General de VEmpire Ottoman. 

(5) Even the recent review of Hanafi law contained in Schacht’s Introduction 
to Islamic Law, Oxford 1964, presents HALABI’s MULTAQA as “the fully deve¬ 
loped doctrine of Hanafi Law” “in its final fully developed form” (p. 112). 

(6) For specific faults in his terminology and legal resoning see L'Obligation 
Alimentaire , op. cit., 224/5, 285. 

(7) TIMIRTASH in Turkish is a proper name meaning Iron-Stone. 
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TANWlR-u 'CAESAR ( l ) which attracted the attention of 
commentators. These belong mainly to the same geogra¬ 
phical area as the founder of this “family”. While TIMIR- 
TA SH l lived in the town of Gaza, his commentator HASKAFl 
(died 1088/1677) was a MUFT-in in Damascus. However, 
the style of the seventeenth century favoured variety. 
HASKAFl did not limit himself to writing on TIMIRTASHPs 
TANWlR but also commented upon an Anatolian text, that 
is HALABPs MULTAQA ( 2 ). Similarly SHURUNBOlAlI, 
though living in Egypt where he was professor at al-’AZHAR 
(died 1069/1658), comments upon an Anatolian text: DURR-u 
’ l-HUKKAM ( 3 ). The last great Hanafi author, IBN ‘ABIDlN 
(died 1252/1836), being of Damascus, built his edifice RADD-u 
’l-MUHTAR as a commentary on the texts of his fellow 
countrymen in Greater Syria: TIMIRTASH! and HASKAFl. 
He did, however, write various other commentaries based on 
texts appertaining to “families” other than that of TIMIR- 
TASHl ( 4 5 ). 

18. This analysis of the development of legal thought in the 
Hanafi handbooks has compelling implications with regard to 
the method of research in Hanafi law, and probably in Moslem 
law in general. No one Hanafi text can be considered as 
representing by itself any “fully developed” stage of this 
Law ( 6 ), all the more so if this happens to be a Post Classical 


(1) The newest and best edition, published with HASKAFI’s al-DURR-u 
’ l-MUHTAR (see infra) started to appear in Cairo 1966. 

(2) Al-DURR-u ’ l-MUNTAQA published with SHAYKHZAD£s MAJMA ' 
l-'AN HU R , Istanbul 1327. 

(3) GHUNYAT DHAWI ’ l-'ARHAM published with the DURAR , Istanbul 
1330. 

(4) For a chronological outline of some of the works of IBN 'ABIDlN, see 
L'Obligation Alimentaire , p. 130. 

(5) Finding in QUDCRi’s MU KH TASAR that maintenance is due only 

after the wife “delivers” herself into her husband’s home (sup. § 6, n. 22), Professor 
Y. Linant de Bellefonds thinks that maintenance is “certainly not” due after the 
conclusion of the contract of marriage before this “delivery” takes place. ( Traite 
de Droit Musulman Compare, II Le Mariage, Paris 1965, pp. 264, 265). Being so 
fully convinced that QUDCRl’s position represents Hanafi Law, Professor Linant 
de Bellefonds claims that if the Ottoman, Syrian and Iraqi laws grant maintenance 
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text, be it MARGHINANl, HALABI or IBN NUJAYM. 
Moreover, later texts lack essential ideas to be found in earlier 
ones ( 1 ). Later texts also misrepresent the authentic opinion 
of earlier authors. Ideas proceeding from contradictory 
premises are frequently blurred in a later, Post Classical, stage 
of development, so as to form some kind of an eclectic concep¬ 
tion ( 2 ). These entaglements can be sorted out, and the exact 
meaning of legal terms can be ascertained, only by tracing 
their use throughout the three ages of Hanafi law; Ancient, 
Classical and Post Classical. 

Ya‘akov Meron 
(Jerusalem) 


to the wife already after the conclusion of the marriage, before she “delivers” 
herself into her husband’s home, this is merely a mistake due to QADRl PASHA’s 
obscure formulation of this point. [Ibid., p. 265, § 876). In fact, however, the 
Ottoman, Syrian and Iraqi laws reflect on this point the authentic view of 
SHAYBANl. (See MABSUT, V/186-7, citing ZAHIR-u '1-RIWAYA). 

(1) The fundamental antithesis between ABO YtJSUF and SHAYBANl 
concerning the source of the maintenance obligation is unduly reduced by late 
Classical authors who confine it only to the case of the sick woman’s maintenance. 
See sup., p. 104 n. 4. Similarly, TAHAWl (321/933) never says that his opinion 
concerning the source of the maintenance obligation is connected with that of 
SHAYBANl (189/804). Nor does QUDtJRl openly declare that he follows 
ABtJ YOSUF (182/798). See L'Obligation Alimentaire, p. 23. ABtJ YOSUF’s 
opinion is totally misrepresented by Post Classical authors who attribute it merely 
to “several later sages of BAL KH ”—a town in Central Asia. See DURAR, 
1/413. On the other hand, certain developments of the theory of abuse of rights 
are found in Post Classical writings, but not in earlier texts. See: Ch. Chehata, 
La Theorie de VAbus de Droits Chez les Jurisconcultes Musulmans, in R.I.D.C ., 
1952, pp. 217-224. 

(2) For IBN 'ABIDlN “TASLlM” and “IHTIBAS” are synonyms (See 
L'Obligation Alimentaire, pp. 140-141), although for QUD0RI, eight centuries 
earlier, the TASLlM implied a real contract, and for KASANl, seven centuries 
earlier than IBN 'ABIDlN, IHTIBAS connoted the synallagma, that is the 
antithesis of OUDURl’s TASLlM. A similar obliteration of the exact meaning 
of the legal term WAJIB can be traced throughout the Post Classical period 
(See L'Obligation Alimentaire, p. 269). 



MARX ET ENGELS 
SE SONT-ILS INTERESSES 
AUX QUESTIONS ISLAMIQUES? 


Dans un precedent fascicule des Studia Islamica (XXVIII, 
1968), j’ai publie un article « Voltaire et Y Islam », montrant 
par ce titre qu’il n’y avait aucun doute sur ce que cet auteur 
avait traite de questions musulmanes. Le titre que je donne 
a mon nouvel article indique qu’a priori la reponse peut sembler 
douteuse et qu’en tous cas, il ne faut pas s’attendre a trouver 
une abondante moisson de faits justifiant une reponse nettement 
affirmative ( 1 ). 

Neanmoins, il vaut la peine, semble-t-il, d’etudier la question 
en raison de l’immense notoriete qu’ont acquise ces deux 
hommes, devenus l’objet d’un culte, au sein d’une religion 
qu’ils ont eux-memes, sans le vouloir, eontribue puissamment 
a fonder. Il n’y a pas de doute, en effet, que, sociologiquement 
parlant, le marxisme ne soit une religion, avec sa hierarchie, 
ses dogmes, ses heresies, et, comme la plupart des autres, 
ses contresens historiques ( 2 ). 


(1) J’ai l’agreable devoir de remercier le Pr. W. Braeuer (Marburg) dont l’6ru- 
dition bibliographique n’a d’egale que l’obligeance. 

(2) Il est remarquable, en effet, que Marx et Engels, nourris de philosophic 
occidentale et d’6conomie politique classique, et ce, a une 6poque oil le capitalisme 
commengait juste son prodigieux essor, exercent la plus puissante des influences 
en particulier sur deux milieux, dont l’un, le russe, avait eu & peine le temps de 
voir les d6buts d’une soci6te capitaliste et oil le d6veloppement a 6t6 brusquement 
arrive, et dont l’autre, le chinois, ne l’a jamais connu. Notez ceci: les conditions dans 
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Bien entendu, et je l’avais deja indique ici pour Moh’ammed ( 1 ), 
le succes de la doctrine ne depend que tres partiellement de 
la valeur, tant de celui qui l’elabore que du contenu objectif 
de celle-ci. Pour Marx et Engels, il faut pourtant noter que 
ce furent des intellectuels d’une haute culture, et que Ton 
trouve chez eux des pensees dont la valeur scientifique n’est pas 
a dedaigner. 

Pour toutes ces raisons, il me semble qu’il n’est pas inutile 
de faire ici un releve des cas ou K. Marx (1818-1883) et 
Fr. Engels (1820-1895) se sont interesses a l’lslam, a divers 
points de vue. Il resultera de notre travail que cela represente 
peu de choses dans l’ensemble de leur activite ; mais la repu¬ 
tation des auteurs fait que Ton doit examiner la chose. 

Ni Marx, ni Engels n’ont ete des orientalistes, mais il faut 
relever qu’a un moment donne, dans le cours de 1853, le premier 
informe son ami qu’il etudie au moins une langue orientale, le 
persan ( 2 ). Voici ce qu’il dit : 

«Puisque, apres tout, me voila de toutes fagons empetre 
pour quelques semaines dans le cambouis oriental, j’ai utilise 
cette occasion pour apprendre le persan. Ce qui m’a detourne de 
l’arabe, c’est, d’une part, ma haine inveteree des langues 
semitiques ( 3 ), et de l’autre le fait qu’il est impossible sans 
beaucoup de perte de temps, d’arriver a quelque resultat 
s’agissant d’une langue si ample, qui compte 4.000 racines 
et s’etend sur 2.000 a 3.000 ans. Par contre, en fait de langue, 
le persan est un vrai jeu d’enfant. S’il n’y avait pas ce maudit 
alphabet arabe, ou il y a toujours six caracteres qui se ressem- 
blent et ou Ton n’ecrit pas les voyelles. je me ferais fort d’appren- 
dre toute la grammaire dans les 48 heures. » 

Nous ne savons pas jusqu’ou Marx a pousse ses etudes, 
mais il nous dit du persan ce que tous ceux qui le connaissent 
nous en disent. Il a du faire des progres rapides, puisqu’il 


lesquelles en Russie et Chine s’est instaure le marxisme dominateur, sont exactement 
a l’oppos6 de ce qu’avaient pr6dit Marx et Engels (crise 6conomique, 6clatant 
dans les pays les plus industrialists). 

(1) Studia, II, 1954, p. 84, 5°. 

(2) Lettre du 6 juin 1853. Il y a diverses tditions de ces lettres. 

(3) Ajoutons que Marx, juif de « race », ttait socialement anti-stmite. 
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n’etait plus un jeune homme lorsqu’il apprit ensuite a lire le 
russe non sans succes ; or, cette langue-la est difficile. 

Nous grouperons sous trois chefs, Science, Politique, Tou- 
risme, les points de rencontre de Marx et Engels avec Tlslam : 
I Sociologie musulmane ; II Question d’Orient; III Voyage a 
Alger. 


I 

Science. Sociologie musulmane 

On trouve chez nos auteurs deux passages qui ont trait a la 
sociologie musulmane. 

1° Peu de jours avant la lettre precedente, le 18 mai 1853, 
Marx parle d’un ouvrage redige par un ecclesiastique anglais, 
le Revd. Charles Foster, The historical Geography of Arabia . 
Cet ouvrage est, je pense, totalement oublie de nos jours. 
L’attention de Marx a ete attiree par diverses assertions qu’il 
juge interessantes a rapporter (et que nous citerons dans la 
mesure oh elles ont trait a PIslam), bien qu’elles soient emises 
par un membre de la « pretraille » (« Pfaff »). II ne s’agit done 
que de notes de lecture, mais elles montrent les preoccupations 
de Marx dans notre domaine et ce qui y attirait son atten¬ 
tion. 

a) « Pour ce qui est de la grande invasion arabe, les bedouins, 
comme les Mongols, se sont livres a de grandes incursions 
periodiques ; les empires assyrien et babylonien ont ete fondes 
par des tribus bedouines sur l’emplacement ulterieur du Califat 
de Bagdad, ... L’erection rapide des grandes villes, Ninive et 
Babylone, a eu lieu precisement de la meme fagon que voici 
300 ans, la creation de villes geantes analogues, Agra, Delhi, 
Lahore, Muttan (sic = Multan) dans les Indes Orientales par 
les invasions afghanes, ou tartares, respectivement. Par la, 
l’invasion musulmane [a l’epoque de la conquete arabe] perd 
beaucoup de ses caracteres specifiques. » 

b) «La ou ils etaient sedentaires, dans le Sud-Ouest [de 
TArabie], les Arabes semblent avoir ete un peuple tout aussi 
civilise que les Egyptiens, Assyriens, etc... Leurs monuments 
le prouvent. Cela aussi explique bien des choses concernant 
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Pinvasion musulmane. Quant au bourrage de crane (« Schwin- 
del ») de la religion, il semble ressortir ceci des anciennes ins¬ 
criptions meridionales, oil predomine encore (comme chez les 
Indiens d’Amerique) la tradition nationale ancienne et arabe 
du monotheisme et dont Phebraique n’est qu’une petite partie : 
a savoir que la revolution religieuse de Moh’ammed, comme 
chaque mouvement religieux fut, formellemenl parlant une 
reaction, qui se donne comme un retour vers ce qui est ancien 
et simple. » 

L’on pourrait peut-etre encore parler ici du fait que Marx 
s’est interesse a Peconomie des pays d’Orient, soit lorsque 
(lettre de juin 1853) il souligne l’importance, au dire du voyageur 
bien connu Bernier —, medecin aupres du Grand Mogol, Aureng- 
Zeb —, de ce que, en Turquie, Perse et Hindoustan, la propriete 
privee des terres n’existerait pas. Ou encore, on peut rappeler 
qu’un peu plus tard (1859) dans Zur Kritik der Politischen 
Oekonomie , on trouve dans la preface des considerations sur 
«le mode de production asiatique », mais cela n’a qu’un rapport 
lointain avec notre sujet (*). 

2° Une contribution sans doute plus personnelle a Plslamo- 
logie peut etre trouvee dans un article que publia F. Engels 
vers la fin de sa vie ( 1 2 ). Cet article n’est pas consacre a des 
questions musulmanes, mais il s’y trouve une assez longue note 
concernant les mouvements religieux dans les pays musulmans. 
Voici comment : L’auteur se fonde, bien entendu, sur la theorie 
orthodoxe du materialisme historique, en vertu de laquelle 
Pelement moteur dans les societes est fourni par les transfor¬ 
mations que subissent les modes de production, les autres 
aspects de la vie sociale etant les reflets de ces transformations. 


(1) Pour m^moire, je mentionne que le Pr. Braeuer me signale un livre en russe de 
767 pages (Edit, de l’Etat, section sociale et 6conomique. Moscou-Leningrad, 
1934) intitule K. Marx et les societes de formation precapitaliste, ou il est question 
des soci6t6s archaique, antique, f^odale, ainsi que de problemes linguistiques. 

(2) Dans la revue socialiste, Die Neue Zeit } t. XIII, 1894/95. L’article est repro- 
duit, entre autres, dans le recueil Marx-Engels «t)ber Religion », Berlin 1958, 
edit. Dietz, p. 256. Je ne connais pas les versions frangaises qui figurent, paralt-il, 
dans K. Marx et Engels, Sur la Religion , Textes choisis par Lucien Henry (Les 
grands textes du Marxisme), Ed. Sociales internationales, Paris 1936, et 6galement 
dans Ch. Hainchelin, Les Origines de la Religion , Ed. Sociales, Paris 1955. 
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Or, dans la societe chretienne du Moyen Age, les mouvements de 
masse se presentent sous un masque religieux et ont pour objet 
la restauration d’un Christianisme qui a degenere. 

La-dessus Engels poursuit en note : «A cela s’opposent 
de fagon caracteristique les revoltes religieuses du monde 
musulman, notamment en Afrique. L’Islam est une religion 
taillee a la mesure des Orientaux, specialement des Arabes, 
done, d’une part pour des citadins commergants et artisans, 
d’autre part pour des bedouins nomades. Mais la git le germe 
d’un conflit qui se renouvelle periodiquement. 

« Les citadins s’enrichissent, deviennent fastueux et negligents 
quant aux prescriptions de la « Loi ». Les bedouins qui sont 
pauvres et, par pauvrete, de moeurs strictes, contemplent avec 
jalousie et avidite ces richesses et ces jouissances. Ils se ras- 
semblent alors autour d’un Prophete, d’un Mahdl, pour chatier 
les renegats, restaurer la foi orthodoxe et empocher a titre de 
salaire les tresors des apostats. Apres un siecle, ils se trouvent 
bien entendu exactement la ou se trouvaient ces apostats : 
une nouvelle purification de la foi est devenue necessaire, 
un nouveau Mahdl se leve, et le jeu recommence da capo. 

« II en a ete ainsi depuis les expeditions des conquerants 
africains, Almoravides et Almohades, en direction de l’Espagne, 
jusqu’au dernier Mahdl de Khartoum qui defia les Anglais avec 
tant de succes ( 1 ). II en fut ainsi, ou de fagon analogue, pour 
ce qui est des revoltes en Perse et dans d’autres pays musulmans : 
ce sont tous, sous des habits religieux, des mouvements issus de 
causes economiques ; mais, meme s’ils triomphent, ils laissent 
subsister sans changement les anciennes conditions economiques. 
Ainsi tout reste comme avant et la collision devient periodique. 
Par contre, dans les soulevements de l’Occident chretien, le 
travesti religieux ne sert que de drapeau, ou de masque, pour 
des attaques dirigees contre une organisation economique 
vieillissante ; celle-ci est finalement renversee, une nouvelle 
prend sa place et le monde peut aller de l’avant. » 


(1) C’est en 1898 seulement que Kitchener devait detruire pour de bon l’empire 
mahdiste du Soudan (G.-H. B.). 
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A propos de ce texte curieux, on peut formuler quelques 
observations. 

On y reconnalt d’abord la phraseologie officielle du marxisme 
et sa these selon laquelle, avons-nous dit, au sein des societes, 
l’element moteur a la base est l’economique, surtout les 
conditions de la production ; les autres aspects de la vie sociale, 
«la superstructure », en derivent et n’ont pas, en derniere 
analyse, d’influence propre. Cette these n’est pas entierement 
fausse, mais seulement tres exageree ( 1 ). 

Ensuite, on peut se demander quelle est l’origine de ces 
vues. On songe tout de suite a Ibn Khaldoun puisque pour lui, 
comme pour Engels, il s’agit de cycles recurrents ; de plus, 
celui-la nous dit quelque part ( 2 ) que «les differences dans les 
manieres de vivre des groupes humains s’expliquent seulement 
par celles qui ont trait a la fagon dont ils obtiennent la portion 
de biens leur permettant de vivre », ce que ne contesterait pas 
un marxiste assurement. 

Mais les ressemblances ne vont pas plus loin et Ibn Khaldoun 
s’oppose a Engels. En effet, chez ce dernier, un element essentiel 
manque, la *agabiyya , c’est-a-dire l’« instinct de groupe », ou, 
si Ton veut (de Slane) l’« esprit de corps », essentiel pour Ibn 
Khaldoun, puisque c’est grace a la 'agabiyya que les non- 
citadins peuvent fonder leurs empires et s’installer dans les 
villes. L’auteur arabe nous explique tres clairement ( 3 ) que, si 
« une pretention religieuse est fondee sans l’appui de cet instinct, 
le groupe n’atteint pas ses fins » ; d’autre part, « l’invocation 
de la religion donne a la dynastie une force supplementaire ». 
De plus, Ibn Khaldoun connalt bien aussi un cycle economique, 
mais chez lui c’est le cycle prosperite-decadence politique qu 1 
affecte la vie economique des villes et non vice-versa ( 4 ). 


(1) V. Pareto dans sa Sociologie Generate y a substitu6 l’id6e d’une mutuelle 
d^pendance des divers 616ments de la vie sociale, chacun r^agissant sur les autres, 
avec plus ou moins d’intensitS. L’economique est parmi ceux qui exercent une 
grande influence. 

(2) Bousquet, Les textes sociologiques el economiques de la Mouqaddima, § 46, 
p. 131. 

(3) Textes, § 20 bis (p. 69 et s.). 

(4) Ibidem , § 54 et s. (p. 14S et s.). 
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En definitive, si, comme cela me parait possible et meme 
probable, Engels a lu la traduction de de Slane, seule existante 
a son epoque, il a plie les vues du sociologue arabe aux siennes ; 
d’autre part, il a etefidu ce qu’il a pu lui emprunter, a des pays, 
tels que la Perse, etc., auxquels celui-la n’a pas songe, et pour 
lesquels, faute de competence, je ne puis donner un avis autorise. 

Il reste en tous cas que, si cette note n’apporte peut-etre 
pas beaucoup de vrai, elle est curieuse et de nature a suggerer 
certaines recherches. 


Il 

Politique. La question d’Orient 

Il s’agit ici essentiellement des rapports entre la Turquie 
et les puissances occidentales durant la periode qui s’etend 
de 1853 au Traite de Paris (1856), puis de la guerre russo- 
turque de 1877-78 qui se termine par le Traite de Berlin en 1878. 
Les textes sont surtout nombreux pour la premiere de ces deux 
periodes, ils se caracterisent par la turcophilie de Marx et sa 
haine de la Russie (*). 

Si nous disposons de textes abondants en cette matiere 
cela tient a ce que, a l’epoque, et durant d’assez nombreuses 
annees, Marx fut le correspondant europeen de la New York 
Daily Tribune . Il y collabora activement. En fait, parfois, il 
redigea aussi des articles sur cette question pour la Neue Oder 
Zeitung a partir de la fin de 1854. Tout cela, et y compris la 
correspondance entre les deux auteurs, constitue une masse de 
documents qui ne sont pas denues de valeur et en tous cas 
d’un niveau bien superieur a celui des articles de journaux en 
general ( 1 2 ). 


(1) Nous utiliserons ici, d’une part, le recueil Marx contra Russland , par 
J.-A. Doering, Stuttgart 1960, articles de Marx dans la N. Y. Daily Tribune qui 
avaient dej& fait l’objet d’une publication par sa fille, Laura Marx, et Aveling, 
The eastern Question, London 1897. (Le commentaire de Doering est tres partila 
a l’encontre de la Russie communiste, mais peu nous importe ici.) 

D’autre part, nous avons recours & l’6dition des ceuvres de Marx et Engels 
dite MEGA (Marx-Engels Gesammt Ausgabe ). 

(2) Signalons (M. contra R., p. 135 et s.) un long article historique sur l’Angleterre 
et la Question d’Orient depuis le xvm e siecle. 
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Les sympathies de Marx pour les Turcs des avant la guerre 
de Crimee sont telles qu’il ne cesse de critiquer la politique 
de la France et surtout celle de l’Angleterre comme insuffi- 
samment favorables a la Turquie ( x ) ; d’autre part, elles se 
manifestent encore de fagon caracteristique par la consideration 
suivante (M. contra i?., p. 49) : si la Perse, s’alliant a la Russie, 
attaquait la Turquie, elle pourrait etre menacee a son tour par 
une invasion afghane. Au debut de la crise (p. 91), Marx blame 
les Occidentaux et surtout l’Angleterre de faire pression sur la 
Turquie en vue de conclure un armistice avec la Russie, mais a 
juste raison (p. 102), elle n’a pas confiance en ses futurs allies. 
Void ensuite comment Marx, stratege et tacticien, expose ses 
vues toujours avec sympathie pour la Turquie : « Les chances des 
Turcs en Asie sont en fait bien plus encourageantes [avec 
Texpedition de Sebastopol] qu’en Europe. En Asie, ils n’ont 
qu’une position importante a defendre, Batoum, et une offensive 
en direction du Caucase depuis Batoum, ou Erzeroun, leur ouvre, 
en cas de succes une communication directe avec leurs allies, 
les tribus montagnardes [du Caucase] et peut d’un coup, au 
moins sur terre, couper les communications avec la Russie de 
l’armee russe situee au sud du Caucase. Ce resultat peut mener 
a l’annihilation totale de cette armee. Par contre, en cas de 
defaite, les Turcs risquent de perdre Batoum, Trebizonde et 
Erzeroum, mais, meme en ce cas, les Russes ne sont pas assez 
forts pour s’avancer plus loin. » 

En fait, la decision fut remportee en Europe, a Sebastopol 
(10 septembre 1855), mais en Asie Kars finit par tomber, 
le 27 novembre 1855, aux mains des Russes. La place etait 
defendue par un general anglais. Marx ne cesse de s’indigner 
et on a l’impression que, selon lui, elle n’a pas ete secourue et 
defendue pour menager l’amour-propre des Russes, avant les 
negociations qui allaient s’ouvrir. 


(1) Voici une boutade caracteristique de Marx (M. contra R., p. 79) : « Deux 
naturalistes persans veulent 6tudier un ours. L’un, qui n’en a jamais vu, demande 
s’il est vivipare, ou s’il pond des ceufs. L’autre, plus au courant repond : « La 
bete est capable de tout. » La bete russe sera certainement capable de tout tant 
qu’elle sait que les autres animaux, auxquels elle a affaire, ne sont capables de 
rien. » 
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II n’est pas question bien entendu pour nous de parler ici 
en detail de l’attitude de Marx et Engels durant les diverses 
phases de la guerre de Crimee, mais seulement de signaler 
leur attitude toujours favorable a la Turquie. 

Durant la crise qui devait aboutir au Traite de Berlin (1878), 
les publications de Marx et Engels sont beaucoup moins nom- 
breuses, mais leur attitude ne varie pas : toutes leurs sympa¬ 
thies vont aux Turcs et ils les defendent contre les amis de la 
Russie, Gladstone en particulier. 

Dans une lettre a Engels du 25 aout 1876, Marx releve qu’on 
parle beaucoup des «atrocites » turques, mais que personne 
ne fait allusion aux «infamies commises par les Montenegrins 
et les Herzegoviens »; dans cette meme lettre, il se rejouit 
de la bonne tenue des troupes turques. « Les sots journaux 
anglais, ecrit-il le 27 mars 1877, fabulent au sujet des enormes 
progres des Russes en Armenie, alors qu’ils en font fort peu. » 
De son cdte, Engels ecrit a Marx (19 juillet 1877) : « Je deviens 
tout-a-fait nerveux quand deux fois par jour arrivent les jour¬ 
naux, ou il n’est question que de Taction des Russes et d’inaction 
continue des Turcs. » Ou encore (24 juillet), il se livre a des 
considerations strategiques toutes remplies de sympathie pour 
la Turquie : « Quel malheur qu’ils aient laisse la moisson mure 
aux Russes, qui heureusement, malgre cela, n’arriveront pas 
a Constantinople. » Le 28 aout, il se rejouit du desordre qui 
existe dans l’armee russe : « C’est pire qu’en Crimee. »Il poursuit: 
« Si tout va bien, les Russes, en fin mai 1878 en seront la oh 
ils etaient en fin mai 1877. » 

Le meme son de cloche, longtemps optimiste, se fait entendre 
dans les lettres d’Engels a d’autres correspondants ( J ). Les 
perspectives sont bonnes pour les Turcs en raison de la concus¬ 
sion qui regne dans l’administration russe et du desordre qui y 
est la regie : « Les Turcs n’ont jamais ete en meilleure posture. 
Ils ont deja plus de troupes en Bulgarie que les Russes ne 
pourront y jeter » (9-1-1877 a H. Engels. Cf. lettres a Pauli, 
26-III-1877, a Bracke, 25-VI-1877, a H. Engels 5-X-1877). 

(1) MEGA XXXIV. Sur l’attitude d’Engels, cf. Fr. Engels , eine Biographie, 
La Haye 1934, par Gust. Maeger, p. 458 et s. 
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Cette turcophilie s’explique en grande partie par l’espoir de 
voir la revolution eclater en Russie (11 janvier 1878, a 
J. P. Becker). C’est egalement l’idee de Marx (4 fevrier 1878, 
a Liebknecht) : il espere la voir s’etendre a toute l’Europe ; 
mais il nourrit aussi une grande sympathie pour la paysannerie 
turque. Helas, les Turcs ont commis des erreurs et le gouverne- 
ment anglais a soutenu le point de vue russe ; d’ou un deplorable 
revirement (voir aussi au meme, 11 novembre 1878). 

Tels sont les points de vue adoptes par Marx et Engels de 
1853 a 1878 en ce qui concerne la Question d’Orient envisagee 
sous ses aspects principaux. Il y en a d’autres encore, mais de 
moindre importance, sur lesquels nous n’insistons done pas. 

G’est par exemple tout d’abord ( x ) ce qui est relatif a la 
guerre entre l’Angleterre et la Perse et le traite de paix qui y mit 
fin. Le ton en est tres anti-britannique et favorable au gouver- 
nement persan. A propos de l’expedition des Espagnols en 
direction de Tetouan (1859-60), Engels publie un article dans 
le N. Y. Tribune ( 1 2 ), d’ordre surtout militaire ; Marx et Engels 
s’interessaient beaucoup a la strategic, avec quelque compe¬ 
tence, nous assure-t-on. Par contre, on ne trouve rien, ni chez 
lui, ni chez Marx, concernant les troubles du Liban et de Syrie 
et l’occupation temporaire par la France, occupation a peu pres 
contemporaine de cet evenement. 

Ill 

Tourisme. Un voyage a Alger 

Si Engels n’est jamais alle en pays d’Islam, il n’en va pas 
de meme de Marx qui, pour retablir sa sante passa la fin de 
l’hiver et une partie du printemps 1882 a Alger ( 3 ). Il avait 


(1) MEGA, XII, en particulier, p. 71 et s . N. Y. Tribune, oct. 56. 

(2) MEGA, XIII, p. 552 et s. Qu’on ne s’6tonne pas de me voir parler du 
Maghreb & propos de la Question d’Orient. Je suis seulement l’exemple de 
E. Driault dans le classique La Qu. d'Orient (nombreuses Editions au d6but de 
ce si^cle ; voir p. 363 et s. de la septteme). Brockelmann en fait de m£me a cette 
epoque dans sa contribution au volume Orient de la grande Weltgeschichte de 
v. Pflugk-Hartung. 

(3) Source de documentation : la correspondance avec Engels, du 21 fevrier au 
28 avril 1882. 
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m6me eu rintention de pousser jusqu’a Biskra, mais la pers¬ 
pective de sept a huit jours d’un voyage penible le fit renoncer 
a ce projet. 

Le samedi 18 fevrier, il s’embarque a Marseille sur le Said 
(« excellent steamer »), s’etant paye un billet de premiere classe 
pour le prix de 80 francs. Parti a 17 heures, il arrive le lundi a 
Alger a 15 h 30. 

Il descend a l’Hdtel d’Orient (qui fut ulterieurement durant 
longtemps le siege de la Mairie d’Alger). Puis il se fixe en dehors 
de la ville, dans un endroit agreste, a l’Hdtel-Pension Victoria, 
Boulevard Bon-Accueil. On aura peine a reconnaltre dans sa 
description les alentours d’une partie de ce qui allait devenir 
le Boulevard Saint-Saens ulterieurement. Il ecrit a Engels 
en franco-anglo-allemand : « Jeden Morgen 10, oder 9, bis 11 
thereabouts my promenade zwischen den ravines et les collines 
situees au-dessus de la mienne. » Une autres fois, il evoque 
le paysage qu’il peut contempler, depuis le port d’Alger jus- 
qu’au Djurdjura : «A huit heures du matin, rien de plus 
feerique que le panorama, fair et la vegetation. C’est un melange 
africano-europeen admirable. » 

Malheureusement, l’islamisant trouve peu de choses a glaner 
dans la correspondance de Marx a l’epoque. Il n’y a pas d’obser- 
vation personnelle sur, par exemple, la population indigene, 
ses rapports avec les Europeens, etc. 

On peut supposer, il est vrai que, au moins a l’epoque de 
sa publication (1857), l’article qu’Engels avait redige sur 
l’Algerie (*) pour la New American Cyclopaedia dut avoir sa 
pleine approbation. Cet article est tres anti-frangais : les enva- 
hisseurs ont mene une guerre barbare et la colonisation y a 
totalement echoue malgre les communiques optimistes et ce 
que disent les journaux frangais. L’affaire Doineau — qui 
n’est en effet guere reluisante — y est evoquee. On pretend 
pourtant, precise Engels, que le commerce est en progression. 
Relevons toutefois ceci chez Marx : 


(1) MEGA, t. XIV, p. 102 et s. Engels y a public aussi un article sur 
l’Afghanistan. 
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En arrivant a Alger, son courrier l’attendait chez un ami 
de son gendre Longuet, M. Ferme, ancien deporte devenu Juge 
au Tribunal civil et demeurant 37 route de Mustapha Superieur. 
Celui-ci lui donne des details peu edifiants sur les agissements 
du colonialisme et que Marx revele a Engels. D’abord, la police 
torture les indigenes pour obtenir des aveux, la justice etant 
supposee ne rien savoir. Lorsque les Arabes ont commis quelque 
crime de sang pour lequel ils sont punis et executes, cela ne 
suffit pas aux colons : ils exigent des poursuites contre au moins 
une demi-douzaine d’Arabes innocents qui seront egalement 
chaties. Les Cours d’Appel s’y opposent, mais les juges isoles 
subissent de tres fortes pressions ( 1 ). 

Toutefois, Britanniques et Hollandais, dit Marx, l’emportent 
sur les Frangais en arrogance et en cruaute sanglante. 

Peu de jours avant son depart qui eut lieu le 2 mai sur le 
meme bateau, Marx va visiter avec d’autres pensionnaires 
de l’hotel le vaisseau-amiral Colbert , venu a Alger avec une 
escadre de cinq autres batiments. II se declare fort interesse 
par cette visite, mais n’a pas le temps d’aller au bal qui doit 
s’y donner le lendemain et pour lequel son ami, le juge Ferme 
aurait pu lui procurer une carte. 

Marx etait venu a Alger, avons-nous dit, pour raison de 
sante. Elle etait depuis longtemps chancelante. A Alger, il 
s’etait fait soigner par le Dr Stephann et il prise fort le traitement 
que celui-ci lui fait suivre, mais le temps avait ete souvent 
mauvais pour la saison. A son retour, il trouve la pluie a 
Marseille, et le 6 mai il en va de meme a Nice et Monte-Carlo. 

Deja affecte par la mort de sa femme, celle ulterieure d’une 
de ses filles fut pour lui un choc douloureux. Peu apres, il 
devait mourir a Londres le 14 mars 1883, moins de dix mois 
apres son retour d’Alger. 

G.-H. Bousquet 
(Bordeaux) 


(1) Admirateur de la colonisation europ6enne, je fournis ces details en esperant 
— avec trop d’optimisme — donner aux fanatiques de l’anticolonialisme une leqon 
d’impartialite scientifique. 
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